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UNITED STATES COURT OF APPEALS 


For THE Seconp Circuit. 


-_— 
MicHarL CasTELLANO, 


Plaintiff-A ppellee, 
against 


Rupotes A. OrtKer, “i oLARSTEIN,” 
Defendant-A ppellee-Appellant. 
—_————————<— > ____ 


Rupotex OETKER, 


Third Party Plaintiff-Appellee-A ppellant, 
against 


Bay Ripce Operatine Co. Inc. and Stanparp Fruir & 
STEAMSHIP “o., 


Third Party Defendants-Appellants. 


ON APPEAL FROM THE Unitep Srares District Court For 
THE EFasteRN District or New York. 


reac eee eliee reas aoe 
Docket Entries. 


Date Filings-Proceedings 

1972 

Oct. 27 Complaint filed. Summons issued. 

Nov. 9 Summons returned & filed/executed. 

1973 

Feb. 8 Amended complaint filed. Suppl summons is- 
sued. 

Feb. 26 Supplemental summons returned and filed/ex- 

ecuted. 
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Doeket Entries 


July 3 Notice to take deposition of pltff filed. 
July 3. Deft’s interrogatories to pltff filed. 
July 3 Answer filed. 
July 6 Third-party complaint filed. Third-party sum- 
mons issued. 
Notice of appearance of 3rd-pty deft. Bay 
Ridge Operating Co., Ine. filed. 
July 26 Third-party summons returned and _filed/ex- 
ecuted. 
Aug. 1 Answer of Bay Ridge Operating Co. to amended 
complaint filed. 
Aug. 1 Answer of Bay Ridge Operating Co. to third- 
party complaint, counter-claim and cross 
complaint filed. 


bo 
qr 


July 


Aug. 2. PIltff’s answers to interrogatories filed. 
Aug. 2 By Costantino, J.—Order dtd 8-1-73 extending 


time of Bay Ridge Operating Co. Ine. to an- 
swer complaint to 8-27-73 filed. 
Aug. 6 Answer of Rudolf A. Oeiker to «ounterclaim of 
Bay Ridge Operating Co. Ine. filed. 
> Notice to Admit. Filed. | 
2 Answer of Third Party Deft. Standard Fruit 
& Steamship Co. with eress claim and with 
demand for jury trial. 
Sept. 14 Deft’s notice to admit filed. 
Sept. 21. Bay Ridge Operating Co., reply to cross-claim 
of Standard Fruit & Steamship Co., filed. 
Oct. 3. Interrogatories propounded by deft Standard 
Fruit & Steamship Co. to he answered by 
the third party Co-defendant Bay Ridge 
Operating Co., Ine. filed. 


Oct. 3 Interrogatories propounded by deft to be an- 
swered by the pltff filed. 
Oct. 3 Interrogatories propounded by deft to be an- 


swered hy third party pltff filed. 
Oct. 23 Answers to interrogatories by third party deft 
Bay Ridge Operating Co, Ine. filed. 


Dec. 
Dee. 
Dee. 


1974 
Mar. 


Mar. 


Mar. 


Mar. 


Mar. 


Apr. 
Apr. 
Apr. 
May 


July 


Sept. 


Sept. 
Sept. 


Sept. 
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Docket Entries 


Notice to take deposition of Michael Castellano 
et al. filed. 

Before Custantino, J.—Case called & adjd. to 
3-11-74 at 10 A.M. for report. 

Pitff’s answers *» interrogatories filed. 


Deft’s answers to third-party deft’s interroga- 
tories filed. 

Before Costantino, J.—Case called—Adjd to 

3, 4/74 for status report. 

L Costantino, J—Case called—Adjd_ to 
3/21/74. 

Before Costantino, J.—Case called & adjd. to 
3-28-74 @ 10:00 A.M. for report. 

Before Costantino, J.—Case called—Adjd to 
4/4/74 for status report. 

Before Costantino, J—Case called—Adjd to 
5/13/74 for trial 

Third party deft, Standard Fruit & Steamship 
Co.’s answer to cross complaint filed. 

Notice of Appearance filed (for deft Standard 
Fruit and Steamship Co.) 

Before Costantino, J.—Case called & adjd. 
6-26-74 @ 10:00 A.M. for trial 

Before Platt, J.—Case called. Fre-trial con- 
ference set for 9-9-74 at 10 A.M. 

Notice of ‘third party deft Standard Fruit & 
Steamship filed. 

Before Platt, J.—Case called & adj’d to 9-13-74. 

Notice of third party deft Standard Fruit & 
Steamship will move to get permission to 
amend its answer filed. 

Before Platt, J—Case cal’ed—Conference held 
and coneluded—Pre-trial ordered amended 
see Order. 
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Docket Fruirtve. 


Jefore Platt, J—Case called—Ready and 
passed, 

Before Platt, J.—Case called, Adj’d to 3-5-75 
for trial. 

Before Platt, J.—Case dé Trial ordered 
and begun—.Jurors se!ee oe: and sworn—Trial 
cont’d to 3/6/75. 

Before Platt, J.—Case callcd. Trial resumed. 
Trial cont'd to 3-11-75. 

Before Platt, J—Case eatled. Trial resumed. 
Trial continued to 3-12-75. 

Before Platt, .'.--Case called. Triel resumed. 
Trial cont’d to 3-13-75. 

By Platt. J.—Order of sustenance dtd 3-13-75 
filed. 

Before Platt. J.—Case called, trial eoneluded. 

Notice of Motion, ret. 4/4/75 filed re: for an 


order setting aside and vacating the jury 


verdict, ete. 

Notice vuotion ret 4-4-75 for an order pur. 
to Ruie 50 granting to deft judgment not- 
withstanding the jury verdict, ete. and memo 
randum in suppert of motion filed. 

Notice of motion for judgment notwithstanding 
verdict ret April 4, 1975 filed. 

Memorandum of deft in support of 3rd party 
claim for indemnity filed. 

Reply memorandum of deft & third-party pltff 
filed. 

Before Platt, J.—Case called. Deft’s motion 
for judgment not withstanding verdict, ete. 
argued. Decision reserved. 

By Platt, J.—Opinion dtd 5-9-75 dismissing 
cross claim and counterclaim, filed. See 
opinion. (p/e mailed) 


va 
Dockel Entries 


13 Before Platt, J—Case called. ‘Trial resumed 
Jury returns with a verdict in favor of the 
pitff in the sum of $75,000. as against the 
deft Rudolph A. Oetker. Judgment to be 
entered when all the issues are decided. PItff 
to be entitled to interest from Mareh 13, 1975 
by stipulation. All motions within 10 days. 
All papers within 30 days. Jury polled. Jury 
discharged. Trial concluded. (calendar entry 
completed from reverse side for 3-15-74) 

21 Judgment dtd 5-20-75 that pltff recover of the 
deft Rudolf A. Oetker the sum of $75,000 
with interest from 3-18-75; that the deft and 
third party pltff Rudolf A Oetker recover 
ot the third party deft Standard Fruit & 
Steamship the sum of $37,500 with interest 
etc.; that the deft Rudolf Oetker be fully 
indemnified hy the third party deft, Bay 
Ridge Operating Co. for its portion of the 


damages ete; that the cross claims interposed 
by the third party deft etc. are dismissed ete. 
See judg. Approved by Platt, J. (p/c mailed 
to attvs). 

29 Notice of appeal filed. Copies mailed accord- 
ingly. 
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Amended Complaint. 


UNITED STATES DISTRICT COURT, 
EasTerRN District or New York. 


_——$—$—$_ 
Mic HaAEL CASTELLANO, 
Plaintiff, 


against 


Rupotpw A. OrrKer, “PoLARSTEIN,” 


Defendant. 


1443 


— 


Plaintiff for his complaint respectfully sets forth as 
follows: 


FIRST: That at all times hereinafter mentioned the 
plaintiff was and is a citizen of the United States and 
of the State of New York residing at 1248 Fast 12th 
Street, Brooklyn, New York. 


SECOND: Upon information and belief that at al" 
times hereinafter mentioned the defendant was a foreign 
corporation with a place of doing business located at 26 
Broadway, New York, New York. 


THIRD: Upon information and belief that at all the 
times hereinafter mentioned the defendant was the owner 
of the “Polarstein”. 


FOURTH: That at all the times hereina..er mentioned 
the said defendant operated, controlled, manned and pro- 
visioned the said vessel. 


FIFTH: That on or about the 18th day of January, 
1970, the said vessel was moored at Pier 42, North River, 
New York, New York. 
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Amended ('omplaint 


SIXTH: That on or about the 18th day of January, 
1970, the said defendant had engaged the services of Bay 
Ridge Operating Co., Ine. to perform stevedoring opera- 
tions aboard the “Polarstein.” 


SEVENTH: That on or about the 18th day of Jan 
uary, 1970, while plaintiff Michael Castellano, was law- 
fully aboard the “Polarstein” as an employee of Bay 
Ridge Operating Co., Ine. he was caused to sustain severe 
and |) -rmanent personal injuries through no fault or want 
of care on his part but solely as a result of the care- 
lessness and negligence of the defendant, its servants, 
agents, and/or employees, in failing to provide the plain- 
tiff with a safe place to work and/or the failure of said 
defendant to provide plaintiff with a seaworthy vessel. 


KIGHTH: That as a result of the foregoing plaintiff 
was disabled and endured great pain and suffering, re 
quired medical care for the alleviation and cure of his 
injuries and was compelled to forego his customary oe- 
cupation and recreation all to his damages in the sum of 
One Hundred Thousand ($100,000.00) Dollars. 


NINTIL: That this honorable court has jurisdiction 
over the par’ies herein and the subject matter of this ac-’ 


tion pursuant to section 1332 and 1333 of the United 
States Code. 


WHererore, plaintiff lemaaas judgment in the su: of 
One Hundred Thousand $100,000.00) Dollars together 
with costs and disbursements of this action against the 
defendant herein. 

Dated: Brooklyn, N. Y. 

February , 1972 
Yours, ete., 
IRVING B. BUSHLOW 
Attorney for Plaintiff 
26 Court Street 


Brooklyn, New York 11201 
MA5-1336 
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Third-Party Complaint. 
UNITED STATES DISTRICT COURT, 
MasTerN District of New YorK. 


— or 


MicHAEL CASTELLANO, 
Plaintiff, 
against 


Rupotr A. Orrker, “POLARSTEIN,” 


Defendant. 
—————$—$—$—$<$ 
Rupotr A. OETKER, 


Defendant and Third-Party 
Plaintiff 


against 


Bay Ringe Operatine Co., Inc., and Stanparp FrRvit 
STEAMSHIP Co., 


Third-Pariy Defendants. 


1445 
Oa 


Defendant and ‘hird-party plaintiff, as and for his 
third-party complaint by his attorneys, Cichanowiez & 
Callan, alleges upon information and belief as follows: 


AS AND FOR A FIRST CAUSE OF ACTION AGAINST Bay Rimage 
OperRATiNG Co., Inc. 


FIRST: That at all the times hereinafter mentioned, 
the defendant and third-party plaintiff, Rudolph A. Oet- 
ker, was and still is a foreign citizen and resident of the 
Republic of West Germany. 
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SECOND: That at all the times hereinafter men- 
tioned, the third-party defendant, Bay Ridge Operating 
Co., Inc., was and still is a corporation vith an office 
and principal place of business at Five World Trade 
Center, Suite #7411, in the Borough of Manhattan, City 
and State of New York. 


THIRD: That on or about February, 1973, a sup- 
plemental summons and amended complaint was served 
upon defendant’s and third-part: plaintiff’s general 
agent, on behalf of Michael Caste 10, to recover dam- 
ages for personal injuries allegediy sustained on Janu- 
ary 18, 1970 while said Michael Castellano was employed 
as a longshoreman by Bay Ridge Operating Co., Ine., 
aboard the SS Polarstein. The amended complaint, a 
copy of which is annexed hereto, alleges that the plain 
tiff sustained injuries because, amongst other things, he 
was not provided with a safe place in which to work 
and with a seaworthy vessel. 


FOURTH: That some time prior to January 15, 1970 
Bay Ridge Operating Co., Inc. agreed and undertook 
to provide stevedoring services aboard the SS Polar- 
stein, which among other things, ineluded providing nee- 
essary personnel, equipment, tools and supervision for 
the proper performance of said work. 


FIFTH: That on Jannary 15 and January 16, 1970, 
Bay Ridge Operating Co., Tne., its agents, servants and 
or employees were aboard the SS Polarstein, and en- 
gaged in the performance of the stevedoring services 
which they had agreed to provide. 


SIXTH: That by virtue of the agreement aforesaid, 
and by reason of having undertaken and actually en- 
gaged in the performance of stevedoring work aboard 
the SS Polarstein, it was the duty of Bay Ridge Opevat- 
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ing Co., Ine. to render the services undertaken in a rea- 
sonably safe, proper, careful, prudent and workmanlike 
manner. 


SEVENTH: That if the plaintiff herein recovers 
against the defendant and third-party plaintiff by rea- 
son of the premises set forth in the complaint, said lia- 
bility, which is denied will have been brought about 
and caused by the breach on the part of the third-party 
defendant, Bay Ridge Operating Co., Ine. of its war- 
ranty to perform its services in a reasonably safe, proper, 
vareful, prudent and workmanlike manner, and by the ac- 
tive primary and affirmative negligence and fault of this 
said third-party defendant. 


KIGHTH: That the defendant and third-party plain- 
tiff will necessarily incur expenses in the defense of 
this action, including reasonable counsel fees. 


AS AND FOR A SECOND CAUSE OF ACTION AGAINST STANDARD 
Fruir & Sreamsuie Co. 


NINTH: Defendant and third-party plaintiff repeats 
and reallages paragraphs numbered “First” through 
“Ninth” with the same force and effect as if set forth 
herein at length, and in addition thereto alleges: 


TENTH: That at all times hereinafter mentioned, the 
third-party defendant, Standard Fruit & Steamship Co., 
was and still is a corporation with an office and prin- 
cipal place of business at Pier 42 East River in the 
Borough of Manhattan, City and State of New York. 


ELEVENTH: That some time prior to January 15, 
1970, Standard Fruit & Steamship Co., agreed and under- 
took to provide various vessels, which included the SS 
Polarstein, with, amongst other things, safe, proper, fit, 
and seaworthy equipment and tools needed for the proper 
discharge of bananas from the said vessel. 
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TWELFTH: That on ‘anuary 15 and January 16, 
1970, third-party defendant, Standard Fruit & Steamship 
Co., by its agents, servants and/or employees did sup- 
ply the SS Polarstein with the necessary materials and 
the conveyor equipment and too: needed for the dis- 
charge of bananas. 


THIRTEENTH: That the said third-party defendant 
did own the aforesaid mentioned necessary materials and 


conveyor equipment and tools on January 15 and Jana- 
ary 16, 1970. 


FOURTEENTH: That the said third-party defendant, 
negligently, carelessly and recklessly failed to supply 
reasonably safe, proper, fit and seaworthy materials and 
conveyor equipment and tools, but instead, negligently, 
carelessly, and recklessly supplied defective, improper, 
unfit, unsafe and unseaworthy material and conveyor 
equipment and tools. 


FIFTEENTH: That if the plaintiff herein recovers 
against the defendant and third-party plaintiffs, by rea- 
son of the premises set forth in the complaint, said 
liability, which is denied, will have been brought about 
and caused by the breach on the part of the third-party 
defendant, Standard Fruit & Steamship Co., of its duty 
to supply reasonably safe, proper, fit and seaworthy 
materials and conveyor equipment and tools and by the 
active and affirmative negligence and fault of this said 
third-party defendant. 


SIXTEENTH: That the defendant and third-party 
plaintiff will necessarily incur expenses in the defense of 
this action, including reasonable counsel fees. 


WHEREFORE, it is respectfully prayed that if the de- 
fendant and third-party plaintiff is held liable in this 
action to the plaintiff, then the third-party defendants 
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Third-Party Complaint 


should be required to indenmify it, the defendant, and 
third-party plaintiff, in full for all damages recovered 
by the plaintiff, plus counsel fees, expenses and disburse- 
ments incurred in the defense of this action, and that in 
any event, the defendant and third-party plaintiff should 
he indemnified by the third-party defendants for counsel 
fees and the expenses and disbursements incurred in the 
defense of this action, and that the Court e¢rant to the 
defendant and third-party plaintiff such other, further 
and different relief as the justice of the cause may re- 


quire, 


CICHANOWICZ & CALLAN 
By: Victor S. CicHaxowicz 
A Member of the Firm 
Attorneys for Defendant and 
third-party Plaintiff 
80 Broad St. 
New York 10004 
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Answer of Third-Party Defendant Standard Fruit & 
Steamship Co. and Cross-Complaint. 


The third party defendant, Standard Fruit & Steam- 
ship Co., by its attorney, Johi J. Langan Iisq., answer- 
ing the third party complaint herein, respectfully al- 
leges upon information and _ belief: 


FIRST: Denies any knowledge or in*..~mation thereof 
sufficient to form a belief as to the allegations contained 
in the paragraphs designated: First, Second, Third. 
Fourth, Fifth, Sixth, Seventh, Eighth, Thirteenth. 


SECOND: Denies each and every allegation contained 
in the paragraphs designated: Fourteenth, Fifteenth, 
Sixteenth. 


THIRD: Denies each and every allegation contained 
in the paragraph designated: Eleventh except admits; 
that some time prior to January 15, 1970, Standard 
Fruit & Steamship Co., agreed and undertook to provide 
various vessels, which included th 3S Polerstein, with 
equipment and tools needed for the discharge of bananas 
from the said vessel. 


FOURTH: Admits each and every allegation contained 
in the pargraphs designated: Tenth, Twelfth. 


FIFTH: Repeats above denials for paragraphs “First” 
through “Ninth” which is recited in paragraph Ninth 
in the second canse of action. 


AS AND FOR A CROSS CLAIM AGAINST THIRD PARTY CO-DE 
FENDANT, Bay Rince Oprratina Co. INC., THIRD PARTY DE- 
FENDANT Stanparp Fruir & Steamsnipe (Co. ALLEGES UPON 
INFORMATION AND BELIEF AS FOLLOWS: 


SIXTH: That if plaintiff sustained the injuries and 
damages in the manner and at the time and place al- 
leged, and if it is fovnd that the answering third party 
defendant is liable to plaintiff herein, all of which is 
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Answer of Third-Party Defendant Standard Fruit & 
Steamship Co. and Cross-Complaint 


specifically denied, then said answering third party de- 
fendant, on the basis of apportionment or responsibility 
for the alleged occurrence, is entitled to indemnification 
from the judgment over against the aforementioned third 
party co-defendant, for all or part of any verdict or judg- 
ment that plaintiff may recover against said answering 
third party defendant. 


SEVENTH: That by reason of this action, said an- 
swering third party defendant has been and will be put 
to costs and expenses including attorneys fees. 


Wuererore, third party defendant, Standard Fruit & 
Steamship Co. demands judgment dismissing the third 
party complaint against it, together with the costs and 
disbursements of this action, and further demands that 
in the event said answering third party defendant is found 
liable to plaintiff herein, then said answering third 
party defendant, on the basis of apportionment of re- 
sponsibility, have judgment over against the aforemen- 
tioned third party co-defendant for all or part of the 
verdict or judgment that plaintiff may recover against 
said answering third party defendant, toxether with 
the costs and disbursements of this action, and for any 


expenses incurred by it in the defense thereof, including 
the attorneys fees. 


Dated: Brooklyn, New York 
September 11, 1973 


JOHN J. LANGAN Esq. 
Attorney for Third Party Defendant— 
Standard Fruit & Steamship Co. 
Remsen Street 
Brooklyn, N. Y. 11201 
858-9200 
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Answer of Third-Party Defendant Standard Fruit & 
Steamship Co. and Cross-Complaint 


To: 


Irving B. Bushlow Esq. 
Attorney for Plaintiff 
26 Court Street 

Brooklyn, N. Y. 


Cichanowicez & Callen Esqs. 
Attorneys for Deft./Third 
Party Plaintiff—Oetker 
80 Broad Street 
New York, N. Y. 


Bay Ridge Operating Co. Ine. 
Third Party Co-Defendant 
Five World ‘rade Center 
Suite #7411 
New York, N. Y. 
Clerk of Eastern District 
225 Cadman Plaza East 
Brooklyn, N. Y. 11201 


PAC 373 L 0086 
bd 
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Third-Party Standard Fruit’s Answer to Cross-Complaint. 


The third party defendant, Standard Fruit & Steam 
ship Co., by their attorney John J. Langan, Esq., an- 
swering the third party cross complaint herein; respect- 
fully alleges upon information and belief: 


FIRST: Denies any knowledge or information thereof 
sufficient to form a belief as to the allegations contained 
in the paragraphs designated: Twenty First, Twenty 
Second, Twenty Third, Twenty Fourth. 


SECOND: Denies and every allegation contained 
in the paragraphs designated: Twenty Seventh, Twenty 
Kighth, Twenty Ninth. 


Wrererore, the third party defendant demands judg 
ment dismissing the third party cross complaint herein: 
together with the costs and disbursements of this ae 
tion. 


Dated: Brooklyn, New York 
April 8, 1974 


JOUN J. LANGAN, Ese. 
Attorney for Standard 


A Member of the Firm 
175 Remsen Street 
Brooklyn, New York, 11201 
858-9200 
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Third-Party Standard Frwit's Answer to Cross Complaint 


To: 


Kirlin, Campbell & Keating, Esqs. 
Attorneys for Bay Ridge 
120 Broadway 


New York, New York, 10005 


rving B. Bushlow, Esq. 
Attorney for plaintiff 
26 Court Street 
Jrooklyn, NewYork, 11201 


Cichanozicz & Callan, Esqs. 
Attorneys for Defts. and 
Third party plaintiff 
80 Broad Street 
New York, New York, 10004 


Clerk of the Eastern District 
United States Eastern District 
99OF 


225 Cadman Plaza FE: 
Brooklyn, New York, 11201 


Our file #PAC 373 L (C0086 


Is 
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Third-Party Defendant Bay Ridge Operating Co., Ine.’s 
Reply to Cross-Claim. 


Bay Ridge Operating Co., Ine., a third party defend- 
ant herein, by its attorneys, Kirlin, Campbell & Keating, 
replying to the cross claim against it by third party co- 
defendant, Standard Fruit & Steamship Co., alleges, upon 
information and belief, as follows. 


FIRST: It denies each and every allegation contained 
in paragraph numbered Sixth of the cross-claim of third 
party defendant, Standard Fruit & Steamship Co. 


SECOND: It denies each and every allegation con- 
tained in paragraph numbered Seventh of the cross- 
claim of third party defendant, Standard Fruit & Stee 
ship Co. 


Wuererore, third party defendant, Bay Ridge Operat- 
ing Co., Inc., demands judgment dismissing the third 
party complaint and the cross-claim of third party a 
fendant, Standard Fruit « Steamst.p Co., herein, to 
gether with the costs, disbursements of this action and 
the legal fees and expenses ineurred by it in the de- 
fense of this action; or in the event that third party 
defendant, Bay Ridge Operating Co., Inc., be adjudged 
liable to any party herein, third party defendant, Bay 
Ridge Operating Co., Ine., then demands judgment over 
and against the third party plaintiff, the plaintiff, and 
third party defendant, Standard Fruit & Steamship Co., 
or any of them, for the full amount of any judgment 
which may be rendered against it, together with expenses 
and legal fees, and the costs and disbursements of this 
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Third-Party Defendant Bay Ridge Operating Co., Inc. s 
] k { I 
Reply to Cross-Claim 


action, and that the Court grant to this third party de 
fendant, Bay Ridge Operating Co., Ine., such other, 
further and different relief as the justice of the cause 
may require. 


Dated: New York. New York 
September 19, 1973. 


KIRLIN, CAMPBELL & KEATING 
$y Ropert P. Harr 
A Member of the Firm 
Attorneys for Third Party Defendant 
Bay Ridge Operating Co., Ine. 
Office & P. O. Address 
No. 120 Broadway 
New York, New York 10005 
To: 


Irving B. Bushlow, Esq. 
Attorney for Plaintiff 
26 Court Street 
Brooklyn, New York 11201 


Cichanowicz & Callen, Esqs. 
Attorneys for Defendant & 
Third Party Plaintiff 
80 B vad street 
New York, New York 10004 


John J. Langan, Esq. 
Attorney for Third Party Defendant 
Standard Fruit & Steamship Co. 
175 Remsen Street 


Brooklyn, New York 11201 
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Auswer of Third-Party Defendant Bay Ridge Operating 
Co., Ine., to Amended Complaint. 


Third Party Defendant, Bay Ridge Operating Co. Ine., 
hy its attorneys, Kirlin, Camphell & Keating, answering 
the Amended Complaint herein, alleges, upon information 


and belief, as follows: 


FIRST: It denies that it has anv knowl ive or infor 
mation thereof sufficient to form a belief as to each and 
every allegation contained in paragraph numbered First 
of the amended complaint. 


SECOND: It denies that it has any knowledge or in 
formation thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Second of the amended complaint. 


THIRD: It denies that it has any knowledge or in 
formation thereof sufficient to form a helief as to each 
and every allegation contained in paragraph numbered 
Third of the amended complair 


FOURTH: It denies that it has any knowledge or in 
formation thereof sufficient to form a helief as to each 
and every allegation contained in paragraph numbered 
Fourth of the amended complaint. 


FIFTIT: It denies that it has any knowledge or in 
formation thereof sufficient to form a belief as to each 
and every allejation contained in paragraph numbered 
Fifth of the amended complaint, 


SIXTH: It denies that it has any knowledge or infor 
mation thereof sufficient to form a belief as to each and 
every allegation contained in paragraph numbered Sixth 
of the amended complaint. 


SEVENTH: It denies that it has any knowledge or in- 
formation thereof sufficient to form a belief as to each 


and every allegation contained in paragraph numbered 
Seventh of the amended complaint. 
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('o., Inc., to Amended Cor paint 


KIGITH: Tf ‘nies that it has any knowlege or in 
formation there! sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Kighth of the am nded complaint. 


NINTH: It denies that it has any knowledge or in 
formation thereof sufficient to form a belief as to each 
and every allegation contained in paragraph nur ‘ered 
numbered Ninth of the amended complaint. 


AS AND FOR A FIRST DEFENSI 


TENTH: The amended complaint fails t 


claim upon which relief can be granted. 
As AND FOR A SECOND 


ELEVENTH: If plaintiff sustained any injuries and 
or illnesses as alleged in the amended complaint, said in 
juries and/or iilnesses were caused in whole or in part 

y the plaintiff's own negligence and were not caused 
or contributed to in any manner by any negligence of 
this third party defendant, Bay Ridge Operating (Co.. 
Tne 


Wuererore, the third party defendant, Bay Ridge 
Operating Co., Ine., demands that the amended com 
plaint be dismissed with costs and that the Court grant 
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to saki third party defendant such other, further and 
different relief as the justice of the cause may require. 


Jul 27 1973 


KIRLIN, CAMPBELL & KE. "ING 
By Rosert P. Hart 
A Member of the Firm 
Attorneys for Third Party Defendant 
3ay Ridge Operating Co., Ine. 
Office & P. O. Address 
No. 120 Broadway 
New York, New York 10005 
To: 
Irving B. Bushlow, Esq. 
Attorney for Plaintiff 
No. 26 Court Street 
Brooklyn, New York 11201 


Cichanowicz & Callan, Esqs. 
Attorneys for Defendant and 
Third Party Plaintiff 
No. 80 Broad Street 
New York, New York 10004 
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Bay Ridge’s Answer to Third-Party Complaint, 
Counterclair: and Cross-Claim. 


Bay Ridge Operating Co., Inc., a third party defend- 
ant herein, by its attorneys, Kirlin, Campbell & Keat- 
ing, answering the complaint of the third party plaintiff, 
alleges, upon information and belief, as follows: 


AS TO THE FIRST CAUSE OF ACTION 


FIRST: It denies that it has any knowledge or infor- 
mation thereof sufficient to form a belief as to each and 
every allegation contained in paragraph numbered First 
of said third party complaint. 


SECOND: It admits the allegations contained in para. 
graph numbered Second of the third party complaint. 


THIRD: It denies that it has any knowledge or in- 
formation thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Third of said third party complaint. 


FOURTH: It denies that it has any knowledge or in- 
formation thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Fourth of said third party complaint. 


FIFTH: It admits the allegations contained in para- 
graph numbered Fifth of said third party complaint. 

SIXTH: It admits the allegations contained in para- 
graph numbered Sixth of said third party complaint. 


SEVENTH: It denies each and every allegation con- 
tained in paragraph numbered Seventh of said third 
party complaint. 


EIGHTH: It denies that it has any knowledge or in- 
formation thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Eighth of said third party complaint. 


24a 


Bay Ridge’s Answer to Third-Party Complaint, 
Counterclaim and Cross-Claim 


As TO THE SECOND CAUSE OF ACTION 


NINTH: Third party defendant, Bay Ridge Operat- 
ing Co., Ine., repeats and reiterates each and every an- 
swer and denial contained in paragraphs numbered First 
to Eighth inclusive of its Answer to the Third Party 
Complaint with the same force and effect as though 
fully set forth at length herein and, in addition thereto, 
alleges as follows: 


TENTH: It denies that it has any knowledge or in- 
formation thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Tenth of said third party complaint. 


MLEVENTH: It denies that it has any knowledge or 


information thereof sufficient to form a belief as to each 
and every allegation contained 5» paragraph numbered 
Eleventh of said third party complaint. 

TWELFTH: It denies that it has any knowledge or 


information thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Twelfth of said third party complaint. 


THIRTEENTH: It denies that it has any knowledge 
or information thereof sufficient to form a belief as to 
each and every allegation contained in paragraph num- 
bered Thirteenth of said third party complaint. 


FOURTEENTH: It denies that it has any knowledge 
or information thereof sufficient to form a belief as to 
each and every allegation contained in paragraph num- 
bered Fourteenth of said third party complaint. 


FIFTEENTH: It denies that it has any knowledge 
or information thereof sufficient to form a belief as to 
each and every allegation contained in paragraph num- 
bered Fifteenth of said third party complaint. 
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SIXTEENTH: It denies that it has any knowledge or 
information thereof sufficient to form a belief as to each 
and every allegation contained in paragraph numbered 
Sixteenth of said third party complaint. 


AS AND FOR A FIRST DEFENSE 


SEVENTEENTH: The third party complaint fails 
to state a claim upon which relief can be granted. 


AS AND FOR A SECOND DEFENSE 


KIGHTEENTH: Tf third party plaintiff sustained any 
damages as alleged in the third party complaint, said 
damages were caused in whole or in part by third party 
plaintiff’s own negligence and were not caused or eon 
tributed to in any manner by any negligence of third 
party defendant, Bay Ridge Operating Co., Tne. 


AS AND FOR A THIRD DEFENSE 


NINETEENTH: Tf third party plaintiff sustained any 
damages as alleged in the third party complaint, said 
damages were caused in whole or in part by third party 
plaintiff's own gross negligence and/or by its own de 
liberate acts or defaults and its failure to furnish third 
party defendant, Bay Ridge Operating Co., Tne.. a safe 
and seaworthy vessel. 


AS AND FOR A COUNTERCLAIM AGAINST THE DEFENDANT 
AND THIRD PARTY PLAINTIFF, THIRD PARTY DEFENDANT, Bay 
Ringe Orrratina Co., INc., FURTHER ALLEGES, UPON IN- 
FORMATION AND BELIEF, AS FOLLOWS! 


TWENTIETH: That if third party defendant, Bay 
Ridge Operating Co., Ine., be adjudged liable herein to 


: 
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the third party plaintiff, which liability is expressly de- 
nied, such liability will have been brought about and 
caused, in whole or in part, by the active and affirma- 
tive negligence and fault of the third party plaintiff 
and by the breach by said third party plaintiff of both 
the express and implied terms of its contract with third 
party defendant, Bay Ridge Operating Co., Inc., and also 
hy the breach by the third party plaintiff of the warranty 
of seaworthiness which it owed to third party defendant, 
say Ridge Operating Co., Inc.; and that by reason of 
the foregoing, the said third party plaintiff is obligated 
to indemnify third party defendant, Bay Ridge Operat- 
ing Co., Ine., for an amount equal to the extent that 
any liability on the part of third party defendant, Bay 
Ridge Operating Co., Ine., was caused, brought about or 
contributed to hy the said third party plaintiff, together 
with the costs and disbursements o* this action, ineluding 
a reasonable amount for counsel fees. 


As AND FOR A CROSS COMPLAINT OVER AND AGAINST THIRD 
PARTY DEFENDANT, STANDARD Fruit & SteamMsuip Co., THIRD 
PARTY DEFENDANT, Bay Rice Oprratinea Co., INc., ALLEGES, 
UPON INFORMATION AND BELIEF, AS FOLLOWS: 


TWENTY-FIRST: That at all the times hereinafter 
mentioned, third party defendant, Bay Ridge Operating 


Co., Inc., was and still is a corporation duly organized 
and existing under and by virtue of the laws of the 
State of New York with an office at No. Five World Trade 
Center, Suite No. 7411, in the Borough of Manhattan, 
City and State of New York. 


TWENTY-SECOND: That at all times hereinafter 
mentioned, third party defendant, Standard Fruit & 
Steamship Co., was and still is a corporation with an of- 
fice and place of business at Pier 42, East River, in the 
Borough of Manhattan, City and State of New York. 


or 
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TWENTY-THIRD: That third party defendant, Bay 
Ridge Operating Co., Inc., has been served with a sum- 
mons and third party complaint by the third party plain- 
tiff in this action, naming as third party defendants Bay 
Ridge Operating Co., Inc. and Standard Fruit & Steam- 
ship Co., a copy of which third party com;'<int is hereto 
annexed. 


TWENTY-FOURTH: That some time prior to Janu- 
ary 15th, 1970, Standard Fruit & Steamship Co. agreed 
to and undertook to provide the SS Polarstein with safe, 
proper, fit and seaworthy equipment and tools needed 
for the proper discharge of bananas from said vessel. 


TWENTY-FIFTH: That on January 15th : Janu- 
ary 16th, 1970, third party defendant, Standa Fruit 


& Steamship Co., supplied the SS Polarstein with the 
necessary materials and the conveyor equipment and tools 
needed for the discharge of bananas from said vessel. 


TWENTY-SIXTH: That on January 15th and ./.nu- 
ary 16th, 1970, third party defendant, Standard Fruit & 
Steamship Co., owned the aforementioned necessary ma- 
terials and conveyor equipment and tools needed fo 
the discharge of bananas from said vessel. 


TWENTY-SEVENTH: That third party defendant, 
Standard Fruit & Steamship Co., negligently, carelessly 
and recklessly failed to supply reasonably safe, proper, 
fit and seaworthy materials and conveyor equipment and 
tools needed for the discharge of bananas from said ves- 
sel, but, instead, negligently, carelessly and recklessly 
supplied defective, improper, unfit, unsafe and unseaworthy 
material and conveyor equipment and tools needed for the 
discharge of bananas from said vessel. 


TWENTY-EIGHTH: That if plaintiff were injured as 
alleged in the complaint, which is expressly denied, then 
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said injuries were brought about and caused by the 
sole active and affirmative negligence, carelessness and 
recklessness and/or omissions on the part of the third 
party defendant, Standard Fruit & Steamship Co., with- 
out the third party defendant, Bay Ridge Operating Co., 
Inc., contributing in any manner thereto. 


TWENTY-NINTIL: That if third party plaintiff re- 
cover judgment against third party defendant, Bay Ridge 
Operating Co., Inc., by reason of the premises set forth 
in the complaint, such liability will have been caused and 
brought about by the sole and affirmative negligence. 
carelessness and recklessness and/or omissions on the 
part of third party defendant, Standard Fruit & Steam 
ship Co., without any active or affirmative negligence. 
carelessness or recklessness and/or omissions on the part 
of third party defendant, Bay Ridge Operating Co., Ine., 
contributing thereto, by reasen of which Bay Ridge Op- 
erating Co., Inc. will be entitled to recover over against 
Standard Fruit & Steamship Co. as a third party bene 
ficiary of the agreement hetween third party plaintiff 
and third party defendant, Standard Fruit & Steamship 
Co. 


Wuererore, third party defendant. Bay Ridge Op. cat- 
ing Co., Ine., demands judgment dismissing the third 
party complaint herein, together with the costs, dis- 
bursements of this action and the legal fees and expenses 
incurred by it in defense of this action: or in the event 
that third party defendant, Bay Ridge Operating Co., 
Ine., be adjudged liable to any party herein, third party 
defendant, Bay Ridge Operating (o., Inc.. then demands 
judgment over and against the third party plaintiff, the 
plaintiff, and the third party defendant, Standard Fruit 
& Steamship Co., or any of them, for the full amount of 
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any judgment which may be rendered against it, together 
with expenses and legal fees, and the costs and dis- 
bursements of this action, and that the Court grant to 
this third party defendant, Bay Ridge Operating Co., 
Inc., such other, further and different relief as the justice 
of the cause may require. 


Jul 27 1973 


KIRLIN, CAMPBELL & KEATING 
By Roserr P. Harr 
A Member of the Firm 
Attorneys for Third Party Defendant, 
Bay Ridge 
120 Broadway 
New York, New York 10005 
To: 
Irving B. Bushlow, Esq. 
Attorney for Plaintiff 
No. 26 Court Street 
Brooklyn, New York 11201 


Cichanowicz & Callan, Esqs. 
Attorneys for Defendant and 
Third Party Plaintiff 
No. 80 Broad Street 
New York, New York 10004 
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Excerpts From Transcript. 


(6) Thereupon MICHAL CASTELLANO, the plain 


tiff, to maintain the issues on his part to be maintaincd, 


examined and testified upon his oath as follows: 


Direct Examination by Mr. Bushlow: 


astellano, 


your occupation? <A. Elec 


(). By whom are you employed?) A. United Terminal. 


The Court: I can barely hear you. 
(). 


You have got to speak up, Mr. Castellano, the peo- 
ple won’t be able to hear you. (7) A. 


i 

United Terminal. 

(). What pier do you work on now, Mr. 
A. Pier 42. 

(). Please speak up, Mr. Castellano, so these people 
A. Pier 42, Mast River, New York. 

Q). On January 15, 1976, by whom were you employed? 
A. Bay Ridge Operating 


Castellano? 


(). At the same place? 
The Court: T didn’t hear you. 


Mr. Cichanowiez: 
pany. 


Operating Com- 


The Court: Bay Ridge Operating Company. Where 
are they located? 


The Witness: At that time? 

The Court: See, that lady down there, yell at her. 
Bay Ridge Operating Company, where are they located? 

The Witness: Pier 42, Fast River, New York. 


Q). (By Mr. Bushlow) Is that the same place that you 
are working now, same pier? A. Yes. 


(). And is that a specialized pier, Mr. Castellano, cer- 
tain type of cargo come into that pier only? A. Yes. 
Q. What kind of cargo, Mr. Castellano? <A 


Bananas, 
pineapples, coconuts. 
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(8) Q. Is that pier specifically set up with certain types 
of machinery to handle this kind of cargo? A. Yes. 

Q. Now on January 15, 1970, what time did you go to 
work? A. 7 A. M. 

Q. In the morning? A. Yes. 

Q. What was your duty that day, what were you sup- 
posed to do? A. Electrician. 

(Q. Did you have to work on the dock or on the 
sel? A. On the vessel. 

Q. What did you have to do on the vessel? 
A. M., start to get the power line. 

Q. Take-up loader? A. When I start, 7 A. M., I sup 
pose to get all the power line ready and board the ship 
until 8 o’clock when the longshoremen comes in. 


The Court: I can’t hear you, sir. At 7 o’clock you are 
supposed to get your power line and what else? 


The Witness: Get ready before 8 o’clock, all the long- 
shoremen come to work. 


The Court: All right. Can you hear it? 
(9) A Juror: Very hardly. 


/ 


The Court: Do you want the jury to hear you or 
don’t you? 


Mr. Bushlow: Judge, is there a microphone ayvail- 
able? 

The Court: I don’t have one. You can talk 
louder than that. 


Q. (By Mr. Bushlow) Where did the power line come 
from, Mr. Castellano? <A. From the dock. 

Q. Where did you bring them to? Where did you take 
them to, the power line? A. On board the ship, number 
two. 

Q. Now just what type of equipment were you going 
to work with or hook up? A. Well, pick up gear box, 
deck men, they pick them up from the pier. 
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Mr. Sergi: Can we have it read back, please. 
lhe Court: Read that last answer. 
(Whereupon the pending question and answer 


was read back by the Reporter.) 


(Q. (By Mr. Bushlow) .low many types of electrical 
equipment are used on the vessel for the discharge of 
bananas? <A. Well, lots of different kinds of gear. 

(Q. Now tell us what kind were used that day, January 
(10) 15, 1970. A. We got rope wire, 200 feet long, we 
got up on the dock, bring it back on the ship, go down 
the hole, each deck where we work. Got electrical cardi 
nals, got foot switches, other 

(). Now, what do you hook up first?) What's after you 


get your power lines on board the vessel? What type of 


» first? \. Onee | got my power line 


gear do you hook wy 
on the ship, Vil stand by the first machine in A deck. 

(). What kind of machine is that on the A deck that 
you are talking about? <A. It’s a conveyor. 

(). Conveyor machine? A. Yes. 

(). Where did that go from that deck to what deck? 


A. First we start to put some sinal! 
I 


machines, one got a 
little opening, then put a higger machine from A to B 
deek. 

Q. You say once they got the opening. How do they 
get the opening? A. Well, once A, it’s loeked, the long 
shoreman goes down. C deck may he five times bigger 
than this room. start te’ng two. three thousand eartons 
out, they got room to put small machinery in. Onee this 
deck almos. complete, they put (11) in a big machine from 
\ to go next to B deck. 

Q. Now what kind of machine is this that goes from 
the A deck to the B deck? A. Conveyor, electrie eon- 
veyor. 

Q. What do you have to do to that electrical con- 
A. Onee the deckmen pick up the machine and 


vevor? 
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set it in place, 1 carry my electrical line downstairs, | 
plug it in, I make sure the machine running. 

Q. Now do you have anything to do with bringing 
that equipment on board the ship? A. No. 

Q). Do you have anything to do with bringing that 
equipment from the deck of the ship down into the hole? 
A. No. 

(). Do you have anything to do with the placing of 
that equipment from the A deck to the B deck? A. No. 

Q. When do you come in and put your electrical power 
in: where is that piece of equipment? A. I have a ma 
chine. Once they finish completing the machine, T go 
down and connect. 

Q. You just give the machine the electrical power to 
work; is that right? <A. Right 
(12) Q. Now, on this machine going from the A deck 
from the B deck to the A deck, where are the controls on 
that machine? 

Are they on the B deck or are they on the A deck? 
A. On the A deck. 


Q. Now will vou please describe to the jury what type 


of a control these machines have to make them go or 
make them stop. \. Thev cot little hoxes ahout this 
size, 

(). Speak louder now. <A. Boxes ahont this size. (Indi 
eating) 

They got front or reverse switeh. You plug a little 
extension cord, plug a motor in the machine and put it 
into the switeh. A regular foot switch. 

©. You sav there is a foot switch? A. Right. 

(). Now. what is on this, is the foot switch on when 
it is pressed down or when it is up? A. When it is 
pressed down. 

Q. And if vou take your foot off the switch, the foot 
switeh, what hanpens? A. She steps. 
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Now during this operation, is it necessary that there 
man at that foot switch? A. Yes. 
At all times to keep it down! (15) A. Ye 

(). Now besides this machine going from the B deck 
to the A deck, are there any other types of equipment on 
the B deck? <A. Yes. 

(). To feed into the machine? A. Yes. 

(). What kind of -quipment is there? A. Once you put 
a machine from A to B, assume the B deck now got to go 
to C deck. 

So they put it on a 90 degree angle, rolls maybe five 
foot. 

Q. Talk up, Mr. Castellano. A. Once they got the ma- 
chine straight down C, A to B. 

(). Right. A. From then they clean the B deck, they 
got rollers, 0. 45, to go all around to come in for the 


next machine, they go to the C deck. 


(). Now when they put the machine down from now, 
from the B deck to the C deck? <A. Yeah. 

(). Ts the B deck clean of bananas? A. Once they set 
the machine it’s not. Mavhe half hour’s work. Thev set 
up the machine, maybe a half hour before (14) they 
finish that deck. 

©. Then? A. As soon as they finish thev go down. 

(). Then the longshoremen go down? A. To the next 
deck 

. Now do any of the longshoremen remain on the B 
deck when this one is—-when thev are working on the 
C deck? A. Yes. 

Q. How many men remain on the B deck? A. Two. 

Q. Now let’s see what they do. What does one man 
do. where is he standing? A. One man after the ma- 
chine comes from B to C— 


The Conrt: T don’t understand. 
The Witness: One man up from the machine, comes 
from C deck to B deck. When the hananas arrive they 
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na the turn, let the other machine go to A «' :k, one 
man is straight under the conveyor, they go up. 


Q. (By Mr. bushlow) Let me see if | understand you 
correctly, Mr. Castellano. 

When they finish the B, deck men now working on the 
C deck, taking up the boxes of bananas, you say two 
men remain on the B deck? 

(). One man is at the machine? A. Yes. 

(15) Q. Which brings up the cartons from the C deck 
to the B deck? <A. Yes. 

Q). Anc then you say it goes around rollers and goes 
ever to a conveyor that goes from the B deck to the A 

“?. A, Fes. 

4. And you say that there is a me ef <A. Yes. 

Q. And again that it is his job to st:aighten the boxes 
out so they get on this conveyor in a straight way, so 
they can go up; is that correct? <A. Yes. 

Q. What happens wh they finish the C deck? A. 
They go down to D deck 

(). And do they go through the same operation? A. 
Yes. 

Q. And how many men now are left on the @ deck? 
A. Two men. 


The Court: How many? Wait a minute, how many? 
The Witness: Two. 


Q. (By Mr. Bushlow) Are there still two men on the 
B deck? A. Yes. 

Q. Still two men on the A deck? <A. Yes. 
(16) Q. The rest of the men are down now on the D 
deck? A. Yes 

Q. Now, you had an accident thet day; isn’t that right? 
A. Yes. 

Q. About what time did your accident happen? A. 
Around 10:30. 
Q. At night? <A. Yes. 
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Q. Where were you at the time your accident hap- 
pened? A. IT was in the D deck hatch number two. 
Q. Hatch two? 


Mr. Sergi: D deck. 
Mr. Bushlow: D deck. 


(. (By Mr. Bushlow) Mr. Castellano, how long had 
you #cen working as an electrician on banana boats? A. 
Twenty years. 


Mr. Cichanowiez: | didn’t hear that. 
Mr. Bushlow: Twenty years. 


: Q. (By Mr. Bushlow) When bananas—when you first 
started to work, as an electrician on banana boats, can 
you tell me in what fashion, how did the bananas come 
into your country? 


Mr. Sergi: Objection, irreley wt, immaterial. 
The Court: Sustained. 


(17) Q. (By Mr. Bushlow) Can you tel! me, did the 
bananas come in twenty years ago in boxes? 
Mr. Sergi: Objection. 
The Court: IT don’t see what relevaney, Mr. 
Bushlow, 
Mr. Bushlow: Just want to show the type of 
equipment, vour Honor. 
The Court: TI don’t see the relevaney to this. 
We are concerned with this equipment, this equip- 
ment alone. 


Q. (By Mr. Bushlow) Now, the equipment that you 
ere using, this equipment that you hooked up, how long 
had you been wor.'ng with that particular equipment? 


Mr. Sergi: Objection on that day, your Honor. 
Mr. Pushlow: On that day. 
Mr. Sergi: Withdraw the objection. 
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Q. (By Mr. Bushlow) For how long, for how long? A. 
Since I remember. 
Q. About how long? A. About fifteen years. 


Mr. Cichanowiez: I don’t think— 

Mr. Sergi: I move to strike the answer. 

The Court: The answer is stricken. How long 
on that particular day had you been using this 
equipment, working with this equipment on Janu 
ary 15th, 1970. 

Mr. Bushlow: | will withdraw the question, your 
(18) Honor. I will see if I can rephrase it. 


Q. (By Mr. Bushlow) ‘This equipment that you used 
on January 15, 1970, had you used that equipment at 
any time before this accident? 

Mr. Sergi: Objection. 
The Court: T will allow the answer to that ques 


tion. 
A. Yes. 
Q. (By ‘<r. Bushlow) For how long before this acci- 


dent had you used that equipment? A. About ten years. 


Mr. Sergi: Objeet, move to strike it, your Iflonor. 
We are concerned with what happened on this 
day. 

The Court: I will allow the answer to that ques 
tion to stand. 

Mr. Cichanowicz: The question was on this day, 
how long. 

The Court: I know the original question was. 
but I don’t see any harm in the way it was phrased 
the last time. 


Q. (By Mr. Bushlow) Now, Mr. Castellano, on Janu- 
ary 15, 1970, how were the bananas stowed in the ship? 
Were they loose or were they packaged? 
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Mr. Sergi: Object unless he observed it before 
they started discharging this cargo. 
(19) The Court: You have to lay some foundation. 


Q. (By Mr. Bushlow) Mr. Castellano, at 7 o’clock in 
the morning or before they started the discharge, the 
cargo, did you see—do you know how the bananas were 
packaged? A. Yes. 

(). How were they packaged? A. In boxes. 

Q. Had you worked on bananas prior to January 15, 
19702 

Mr. Sergi: Object. 
The Court: No, I will allow it. 


A. Yes, 
Q. (By Mr. Bushlow) Had you worked on bananas that 
were packaged in boxes for January 15, 1970? 


Mr. Sergi: Object, your Honor. Is he talking 
about as an electrician or discharging it manually? 

The Court: As an electrician, he’s always heen 
an electrician. 

Mr. Sergi: No objection. 

A. Yes. 

Q. (By Mr. Bushlow) Now this day, January 15, 1970, 
did yon actually see the type of boxes that these bananas 
were in? A, Yes, sir. 

Q. And do you recall, did those boxes have a name? 
(20) A. Yeah, they got a couple of different names. 

Q. What name did you know these boxes hy? A. At the 
time, Cabana. 

The Court: Cabana hoxes? (C-a-b-a-n-a? 

Mr. Bushlow: Yes, your Honor. 


The Witness: Had Sula. 
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Mr. Bushlow: S-u-l-a, your Honor. 

The Court: S-u-l-a boxes, they were two types, 
Cabana and Sula boxes. 

What’s the difference? 

Mr. Bushlow: That’s what I’m going to ask him 
now. 


Q). (By Mr. Bushlow) What is the difference ia these 
boxes? A. The Cabana boxes are the same amount of 
pounds of bananas in there. 


The Court: I can’t hear you. 

The Witness: The Cabana is the same an.junt of 
pounds of bananas, forty-two to forty-five pounds but 
they were a little long and a little shorter. 

The Sula— 


Mr. Sergi: Objection. 
J 


A 
Mr. Bushlow: Let’s take the last measurement. 
The Court: He says a little longer, a little 
shorter, 


(21) The Witness: The Sula box was a little high, 
shorter. 

The Court: A little longer and a little shorter. T'wo 
inconsistent statements, I don’t follow you, you mean a 
little longer, less wide? 

The Witness: Same width. 

The Court: Same width? 

The Witness: Yeah. 

The Court: A little taller? 

The Witness: Yeah, high. 

The Court: Cabana boxes taller than shallower? 

The Witness: Cabana shallower and longer. 

The Court: I see. Sula boxes were taller? 

The Witness: High. 

The Court: Okay. 
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r. Bushlow) Now, could you give us an ap 
proximation of what you saw, how long was the Cabana 
box about? A. The Cabana is about, around 21 inches 
longer, 

(). Ilow wide? A. 15 inches wide. 

(). Llow luigi A. Nine and a half inches high. 

Q. That’s the Cabana. Now what about the Sula box, 
how long was the Sula box? (22) A. Approximately—it 
measure—because I never measured, about 18 inches long. 

Q). How wide was it? A. About 14 and a half, 20, 15 
Inches, 

Q. How high was it?) A. Roughly about 11 and a half 
to 12 inches. 

Q. Now this equipment that you were using, on Janu 
ary 15, 1970, can you tell us—and [| will start from the 
D deck to the C deck. This conveyor helt. 

Were there any sides on the conveyor belt?) A. Yes. 

(). Were these sides moveable or stationary? A. Some 
moveable, some stationary. 

(). And how high were these sides on the conveyor 
belt from the C deck, from the D deck to the C deck? A 
Around four inches. 

. Let’s g le © aeck, he leck. Were there 
any sides on that conveyor? A. The same, yes. 

Q. How high were these sides?) A. Around, roughly, 
four inches. Little less, not more. 

(). Now from the B deck to the A deck on tnat con 
veyor. did that have any sides on :t? A. Yes. 

23) Q. And were these sides collapsible or flappible or 
\. Stationary. 

(). They were stationary? <A. Stationary. 


The Court: Ts that true of all of the sides? 
Q. (By Mr. Bushlow) On either side or one side? 


The Court: No, no. Is that true of all sides between 


every deck, they were all stationary? 
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The Witness: No. 

The Court: No, all right. Just from the B to the A 
deck? 

The Witness: From A to B. 


Q. (By Mr. Bushlow) How high were these rails from 
A to B? A. Around three inches. 

Q. Now, were you a longshoreman when they first be- 
gan to import bananas in cartons? Were you working 
on the banana boats when they first started boxing ba 
nanas? A. Yes. 

Q. I think you testified the equipment you were using 
that day was the same equipment vou used then; is that 
right? <A. Yes. 

Q. Now, when they first started with the bananas, can 
you tell us what kind of hox they used for the bananas? 
(24) The dimensions of the hox. 


Mr. Sergi: When is this? 
The Court: This is when—some 10 to 


7 : 
ago, I take it? 


Bushlow) What were the dimensions 


the box? <A. Around 23 inches long, 15 inches wide, 8 


inches high. 

Q. In the 15 years or so that you were using this equip 
ment for boxing bananas, did they ever change the height 
of the rails on the C deck the 1) deck, the B deck to 
the A, or 


Mr. Cichanowiez: Can we have clarification of 
who is “they” ? 


Q. (By Mr. Bushlow) What were the rails, the height 
of the rails ever change? <A. No. 


Mr. Cichanowiez: By whom? 

Mr. Bushlow: By anybody. 

Mr. Sergi: Not anybody, only parties to this 
action, your Honor. 
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The Court: Wait a minute, wait a minute. He 


says never changed, always been the same. 


Mr. Sergi: Ilas he always worked tor the same 
party? 


(25) The Court: But he’s never seen anything dif- 
ferent, that’s what he’s saying; isn’t that right? 
Mr. Sergi: Do we know he always worked for 

the same party for 15 years? 


Q. (By Mr. Bushlow) Did you work at the same place 
for 15 years? <A. No. 
Q. Where did you work? Jlow long have you been | 
working at Pier 42? A. Five years. | 
Q. Where did you work before that? A. Pier 13, East 
River. 
(). Where is Pier 13 as associated with Pier 42; are 
they close to each other? <A. Yes. 
Q. And at that time was Pier 42 being used for banana 
boats? <A. No. 
Q. Was Pier 14? A. Yes. 
Q). What happened to Pier 13? A. They closed down, 
move on Pier 42, 
Q. What’s in Pier 13 now? <A. Nothing. 
(). Is there any 26) A. A tennis eluh, 
Q). All right. So, when they closed down Pier 13, they 
moved over to Pier 42; is that right? <A. Yes. 
Q. Now what equipment was used at Pier 13? Was it 
the same equipment they moved over to Pier 42? A 
Yes, 
Q). How long have you been working with this equip- 
ment? <A. Since they started boxes, around 1960, 61. 
Q. In all that time, were the rails on this conveyor as 
you testified from the D deck to the C deck, B, three or 
three and a half, four inches high? 


The Court: Four inches, he said. 
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Q. (By Mr. Bushlow) And the rails were on the C deck 
to the B deck on this conveyor; were they about four 
inches high? A. Roughly, give or take an inch, I didn’t 
measure, 

Q. From the B deck to the A deck, was that always a 
stationary rail and immoveable rail about three inches 
high? A. Yes. 

Q. Now, during the course of your work, as an electri- 
clan, a maintenance man, did the size of the banana boxes 
change during all these years? A. Yes. 

Q. How long had you been working with what you ca 
(27) the Sula hox before this accident? <A. Six, seven 
months. 

Q. Is the Sula box still being used? A. No. 


] 


} 
| 


Mr. Sergi: Objection. 
The Court: Susteined. Strike it out, disregard 
it. 


Q. (By Mr. Bushlow) Are you working now? A. Yes. 

Q. You are working on banana boats? <A. No. 

Q. What are you doing now? A. I’m an electrician on 
a dock. 


The Court: I didn’t catch that. 
Mr. Bushlow: Electrician on the dock. 


Q. (By Mr. Bushlow) When you are on the dock, do 
you see the boxes of bananas that come off the vessels? 


The Court: No, Mr. Bushlow, what you are doing 
today is irrelevant. 


Q. (By Mr. Bushlow) Now, at about 10:30 that night, 
you said you were on the D deck? A. Yes. 

Q. What were you doing? <A. Electrical feeders, only 
time they got to move a machine from one place to an- 
other, they call for the electrician. (28) So they told me 
to disconnect that machine, they got to move from one 
place to another. 
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iove the 


Q. When they call you, do they call 


machine or to disconnect the machine? A. No, discon 
nect the machine, 


(). Did you disconnect the machine? A. Yes. 
(). Well, will you please tell the jury, the Court and 
jury, what happened. Now, speak up, please. A. When 


I went down to D deek 


The Court: Went qd t to what deck? 
The Witness: D deek, the last deck, liseonnect the 
machine. So | was bent down. pull the plugs out, get my 
] 


self ready, T start picking the stuff, | got up, I got hit 
on the head, so I started to go down. 


A couple of guys grab me, next thine | know I’m laid 


flown on the wheel of the ship. 
Q. (By Mr. Bushlow) Tell ine, were these cartons of 
bananas, were they wooden or were they cardboard? A. 


Cardboard 


Q. What happened to you after that when you say you 
found yourself in the wings of the ship? How long did 
you stay there?) A. Ten minutes, fifteen minutes. 

(29) Q. Where did you go after that? A Couple of 
guvs help, he come up through a ladder to the time 
keeper. 

Q. Where did you go after that? A. Some dock boys 
with a car took me to Columbus Hospital. 

Q. Did you go to the hospital? A. Ye: 

(). What did they do for you at the hospital? A. Gave 


me emergency treatment. 


The Court: T can’t hear you. They X-rayed you? 
The Witness: Examined me. 
The Court: Examined you. 


A. Gave me some pills. Told me to go home. 

Q. (By Mr. Bushlow) About how long would you say 
you were out at the Emergency Room? A. About three 
hour 
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Q. Was anybody there with you? A. Yes. 

Q. Who was with you?’ A. My father. 

Q. Is your father working with you? <A. Yes. 
Q. Is he an electrician? 


(42) Mr. Bushlow: [I’m not making— 

Mr. Sergi: Wait a minute, let me finish. 

The Court: The sole question, did he have occa 
sion to observe. T don’t know what’s coming next. 
There is certainly no harm in asking that. 

Mr. serg:: T withdraw my objectica to that ques 
tion. 


Q. ‘By Mr. Bushlow) Did you have occasion to see how 
the longshoremen discharges these boxes? <A. Yes. 

Q. And did you have occasion to see—-an« let’: take the 
( deck, if the man who was no‘ on ihe starter, the otker 
man was missing, what would happen to the boxes as 
they went from the C deck to the B deck? 


Mr. Sergi: Object. 
The Court: Sustained. 


Q. (By Mr. Bushlow) Did you see that? 


The Court: Sustained. Not without some founda 
tion, Mr. Bushlow. 


Q. (By Mr. Bushlow) As I understand your testimony, 
Mr. Castellano, you testified that—and we'll take the C 
deck, when the C deck was clean, they left two men up 
on the C deck; is that right? A. Yes. 

Q. And all the rest of the men except for two (43) men 
on the B, the two men on the A, the rest went down to 
the D deck and do the unloading. 

And you testified that the job of one man was to stand 
at the starter } 
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The Court: Mr. Bushlow, Mr. Bushlow 
Mr. Sergi: Object, your Honor. 
The Court: We've heen over this once. 


Q. (By Mr. Bushlow) Well, did you testify to the duties 


of the two men who were left on the C deck? 


Mr. Sergi: Object, already been answered. 

The Court: Already answered it. We are not 
going to get in what I ruled on Y couldn’t get 
in by an indirect method. 

Mr. Bushlow: I just want his observations, your 
Hlonor, which I think he’s entitled to state. 

The Court: Anything he saw on that date, he can 
state, but not anything he might speculate on. 

Mr. Bushlow: No, ’m not going to ask him that. 


Q). (By Mr. Bushlow) Now, on that day now, did you 
have occasion to notice whether a man was missing on 


the B deck as the cartons were going up out of the ship? 


Mr. Cichanowicz: At what time of day? 
The Court: Sustained 


Q. (By Mr. Bushlow) At any time during the day. 


(44) Mr. Cichanowiez: I object. 

The Court: Sustained. 

Mr. Bushlow: May we discuss this, your Honor, 
out of the jury’s presence. 

The Court: Ladies and gentlemen, we will ad- 
journ for this evening and resume tomor.vw morn- 
ing at 10 o'clock. Tomorrow morning when you 
come in, report to the jury room at about quarter 
to 10 or you won’t get paid. That is important 

Then come up here. The Clerk will show you 
where you come in the back door, where you go in 
the jury room and assemble in the jury room. We 

should start as close to 10 as possible. 
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As 1 ean start tomorrow morning, be here 
promptly. All of you stay, we’ll see you tomorrow 
morning. Don’t discuss the case. 

(Whereupon the jury leaves the courtroom at 
4:30 for the day, and the following proceedings are 
had in their absence:) 

The Court: Gentlemen, when are you going to 
give Request to Charge? 

Mr. Bushlow: I may have my request tomorrow. 

The Court: What about you, Mr. Hart? 

Mr. Cichanowicez: T only have one, T thinx that’s 
on— 


(52) Q. Mr. Casteilano, to get back to these conveyors 
on the ship, will you tell us what a man has to do to start 
the convevor rolling?) A. Have to put his foot on the 
switch. 

Q. And where is that switch, near the conveyor? 
Near the conveyor. 

Q. When he takes his foot off the switch, what hap 
pens? A. The machine stop. 


Mr. Bushlow: Thank you. 
(53) Cross Evramination by Mi. Se rqi: 


Mr. Sergi: With your Honor’s permission, may 
I stand here? 

[ have a great deal of- 

The Court: The only difficulty with that is, that 
young lady at the far end of the bench may not 
hear him either. I’m more concerned about her 
hearing than you hearing. I think if you stand 
there, Mr. Sergi, she’s more apt to hear the an- 


swer; if you don’t get an answer, keep yelling at 
him until you do. 
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(). Mr. Castellano, do you hear me? A. Yes 


t 
(). Can you talk as loud as | am speaking now? A. | 
trv. 


(). Make believe you're down in the hold of a ship, yor 


are going to show to your friends this way, everybody 


will hear what you have to say, all right? 


The Court: Mr. Castellano, you just got finished tel 
ing us you yelled at the kids. Yell at the kids. 


Q. Mr. Castellano, the sutch of the ship where the 


brnanas are stored are like a room; is that right? <A 


(). They a like this room here? <A. Yes. 
(54) Q. Only much larger; is it maht \. Yes. 
Q. And a deck is like this room only larger?) <A. Yes 


a 

(). Is that correct?) Now, when they start to discharge 
the hone ol banana rol i A cle ull the ist = Tre 
roller: is that right A. No 

(). Do they use the conveyors i e first deck \ 


(). Now in order to start A deek, they open the doors 


rollers first? A. Yes, 

Q). Then do you put conveyors into A deck? A. Yes 
Smal convevor, 

Small. Now, in A deck, there an opening in the 

ceiling: is that right? <A. Yes, 

() And that goes out to the open part of t} deck? <A, 
Yes, 
(55) Q. And the opening, that is the square. is_ that 
right? That’s about 50 feet by 20 feet? A. Yes. 

(). Is that correct? Now, in order to put down the 


conveyor, you’ve got to open that square in the ceiling? 


\. They are not open all the way. 
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(). Well, they open it? A. Little 

Q. Enough to put down the roller? A. Yes. 

Q. And the roller when they are not working are kept 
in a gear box; is that right? A. Yes 

Q. And the ship has a crane and the crane picks up 
the couveyor and puts it down in the hatch? A. Yes 

Q. Is that right? And the men who operate the crane 
and longshoremen A. Qualified as deckmen 

Q. —they work for Bay Ridge? A. Yes. 

Q. Like you work for Bay Ridge? A. Yes 

Q. When the conveyor comes into the hatch, the long 
shore nen, the people who work for Bay Ridge, they put 
the (56) econvevor where thev want? A. Yes 

Q. Is that right? 


The Court: You just nod your head, he gets nothing, 
you have to answer. 


The Witness: Yes 


Q. (By Mr. Sergi) And the men take the boxes from 
the floor or wherever they ean find them and they put 
it on the conveyor and it goes out? \. Yes. 

(). Is that correct? Now, T show you 


Mr. Sergi: Your Honor, this exhibit is double 


A, Defense, in evidence. And there are four photo 
graphs May we mark the photographs 1, 2 and 
wa 

0 


The Court: Yes 1,2. 3 and 4 

Mr. Sergi: 1. 2. 3. 4 

(Whereupon four photographs are received and 
marked Defendant’s Exhibit No. 1, 2, 3. and 4 in 
evidence by the Reporter.) 


Q. (By Mr. Sergi) Mr. Castellano, T show you 


The Clerk: Mr. Sergi, could 1 iwark the stamp. 
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» 
Q. I show you defendant’s exhibit double A-4, Mr. 
(i.e Castellano. Do you see a conveyor in that photograph? 
A. Yes. 

(. And you see the men working there putting boxes 

(G7) on it? A. Yes. 
: (). Is that the way it was done? Is that the way the 
longshoremen do it? 
.r. Sergi: May | show that to the jury, your 
Honor, in order to— 
The Court: Yes. 
Mr. Sergi: —familiarize them with the opera- 
tion. 

Q. Now, Mr. Castellano, who puts the con eyer in the 
position that they want to use it? A. Longshoremen. 

y Q. Longshoremen people who work for Bay Ridge? A. 
Yes. 

Q. And they move it whenever they feel that they have 
to put it somewhere else? <A. Yes. 

Q. Is t'at right? And you don’t have to go aboard 
the ship v>til they start using the conveyors and then 
you plug in for them; is that correct? 

And after you plug in and they start using conveyors, 
you don’t have to stand around and watch, you go some- 
where else? A. Yes, 

Q. On this ship, they had finished hatch A, B and (58) 
C, before your accident; before your accident? 

Right, ’'m sorry, Deck A, B and 

Now, how many conveyors were in hatch number two 

8 between deck A, B, C and D when you were plugging in? 


A. Six. 
Q. Seven? A. Six. 


The Court: I’m not clear, Mr. Sergi wheu you 
say he was plugging in or when he was unpluggin; 

Mr. Sergi: Plugging in at the time of the acci- 
dent. 
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The Court: All right. 


Q. (By Mr. Sergi) You say there were six? A. There 
were three big ones and three small ones. 

Q. And were they all down from D deck to C deck or 
were they above? A. One was from A to B, the other one 
from B to C, and the other one to C to D, three small 
machines on the D deck. 

Q. Now all these machines on D deck ran up to © 
deck; is that right? A. No. Only one from C. 

Q. Only one? A. Yes. 

Q. What were the other small ones? (59) A. Ones got 
the machine from C to D. Now, they got small machine, 
each different direction. 

Q. Are those the rollers?) A. Besides the rollers, boos- 
ter, small machine. 


Q. Besides the conveyors, were there any roilers down 
in D deck? <A. Yes. 

Q. How many rollers? A. I don’t know. 

Q. At the time that you were in D deck, how many 
longshoremen were working in D deck? 


Mr. Bushlow: If your Honor please, is this at 
the time of the accident? 
Mr. Sergi: I withdraw the question. 


Q. (By Mr. Sergi) The conveyor that you were going 
to disconnect at the time of your accident, you had plugged 
it in some time before? A. Yes. 

Q. Do you remember when you had plugged it in? A. 
I don’t remember. 

Q. Some time earlier in the evening? A. Hour, two 
hours before. 

Q. Now when you piussed it in, longshoremen were 
working in D deck? A. Yes. 

(60) @. How many longshoremen were working in 
deck? A. I don’t know. 

Q. About 251 A. I don’t count the men. 
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Mr. Sergi: Your Honor, | have a copy of an 
KBT that ’m going to use. I don’t have a copy 
of the other one. Do you have it? 

Mr. Hart: Yes. 

Mr. Sergi: One taken on July 3lst, °73, I don’t 
have an extra copy. 

The Court: Serry, as long as you gentlemen 
have—I can follow it. 

Mr. Hart: Can you? 

The Court: Sure, 


Q. (By Mr. Sergi) Mr. Castellano, do you remember 
that you were taken by your lawyer to the office of the 
other lawyers, they asked you questious? A. No, I don’t 
remember, 


Mr. Sergi: Vin making reference to examination 
January 15, 1974, would you coneede Mr. Bushlow 
that—I withdraw the qu:stion, T beg your pardon. 


Q. Do you remember that some lawyers came to the 
office of your lawyer and asked you some questions? A. 
Yes, 

Q. And Mr. Korson was there with you; is that (61) 
correct? A. Yes. 

Q. And there was a man with a machine same as this 
Reporter here? A. Yes. 

(). Ile was using that machine, do you remember that? 
\. Yes. 

Q. And the man asked you to raise your right hand? 


Mr. Bushlow: Your Honor, I object. 1 admit 
that he was examined in my office under oath. 


The Court: He's entitled to inquire on cross 
examination. He’s entitled to inquire on cross ex- 
amination. 
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Q. (By Mr. Sergi) Do you remember that the man 
asked you to raise your right hand and asked you if you 
are going to tell the truth; do you remember that? A. 
Yes. 

Q. You said, “I was going to tell the truth’? A. Yes. 

Q. Right. I don’t have the original, so, gentlemen, 
would you concede that he signed this examination be- 
fore trial? 


Mr. Bushlow: Of course. 
The Court: I have the original, Mr. Sergi. 
have the original and the signature is on here. 
Mr. Sergi: Is that the one that’s signed, your 
Honor, may I have him identify his signature? 
(62) The Court: Certainly. 
Mr. Sergi: Thank you. 


y Mr. Sergi) Mr. Castellano, is that your signa 
ture? <A. Yes. 
Q. And Mr. Bushlow, he took your signature, you swore 
it was the truth; is that right? <A. Yes. 


Mr. Sergi: Thank you, your Honor. 


Q. Do you remember these questions that were asked 
on that day? 


Mr. Hart: What page? 
Mr. Sergi: Page 35 at the top of the page. 


Q. (By Mr. Sergi) Do you remember this question, 
Mr. Castellano: “How many other longshoremen were 
there just before the time of the accident when you told 
us they were working above you? 

“Answer, Altogether? 

“Question, Yes. 

“Answer, Around 25,” 


Do you remember the question and do you remember 
the answer? A. Roughly got around to 25, that’s why 
I say around 25. 
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Q. So there were about 25 longshoremen working in 
(63 the D deck at the time of your accident: is that cor- 
rect? A. I guess, yes. 

Q. Don’t guess, do you know? A. I can’t recall, I don’t 
count them. 

Q. You said 25; was that the truth? A. They asked 
me roughly how many they knew, asked the same ques- 
tion you asked me now. Roughly how many men, around 
20, 20. 

Q. Let me ask the question again from the examina- 
tion before trial. 


I am going to ask you the exact same question. 


“Question, [low many other longshoremen were there 
just before the time of the aecident when you told us 
they were working above you? 

“Answer, Altogether? 

“Question, Yes. 

“Answer, Around 25.” 


So there were about 25 men working where you had 
your accident; is that right? 


Mr. Bushlow: Just a moment, your Honor. | 
object to this question. Mr. Sergi's first question 
was how many men were working on D deck. There 
is no mention of D deck in this question, your 
Honor. 

The Court: Well, it’s for the jury to decide. 

Mr. Bushlow: All right. 

The Court: If it’s inconsistent with anything 
else he said and he’s entitled to ask him those 
questions— 

Mr. Bushlow: Just a moment. He’s entitled to 
ask him these questions, your Honor, but he’s not 
entitled to dispute the answer or to imply anything 
in the answer, that is not there. 
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The Court: It’s cross examination, Mr. Bushlow. 
He’s entitied to find out what this man’s recollec- 
tion was. 

Mr. Bushlow: Absolutely. 


Q. (By Mr. Sergi) The 25 men that you spoke of, were 
they in the same D deck where you had your accident? 
A. I don’t count them, roughly. 

I figure the gang is around, 20, 25 men. Two from D 
deck to the A deck, all of them. 

Q. Were these 20, 25 men in the D deck where you 
had your accident? A. Yes. 

Q. And were they there at the time of your accident? 
A. Yes. 

Q. And did they see your accident? <A. I guess so. 

Q. So there were 20 or 25 men in D deck and you said 
there was one man on C deck, one man on B deck and 
one man on A deck? 


Mr. Bushlow: Your Honor, he never said any 
such (65) thing. 

Mr. Sergi: That’s not a proper objection. I wish 
he’d stop that, your Honor. 

The Court: If Mr. Castellano said there is more 
than one he did so, he ean so testify. Did you 
say that or was there more than one? 


The Witness: I didn’t see, there was supposed to be 
more than one. 


Q. (By Mr. Sergi) Did you see them? <A. No. 

Q. So you don’t know how many men were there; is 
that correct? A. Right. 

Q. So when you told your lawyer, Mr. Bushlow, yes- 
terday, that there were two men then, you weren't tell- 


ing the truth because you never knew how many men 
were there; is that correct? <A. I'll answer that ques- 
tion. They got man each machine when they call me go 
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downstairs, | see men on the machine. | don’t count 
one, two, three, | go straight down my job. 

(). When you go down to D deck and you are going to 
pull the plug out, did you know how many men were up 
on C deck, on B deck or A deck? A. No. 

(66) Q. Thank you. How many men are supposed to 
he at C deck, B deck and A deck? A. Two each deck. 

(). Aud they were Bay Ridge longshoremen, is that 
right? A. Yes. 

(). And one man was to operate the pedal to make 
the conveyor go or stop; is that right? A. Yes 

Q. And the other man was to guide the hox after it 
came up the conveyor onto the roller and rolled it over 
to the next conveyor; is that right? A. Yes. 

Q. One man push the pedal and guide the box and 
at the same time, can he? A. No. 

(). Now all these boxes were going to go out of the 

4 ° Yes. 
1. 


is filled and they 


ship on rollers and onto a truck? . 
Q. Is that right? When the truek 


l 
hoxes, then they fot to stop: is tha right? 


can’t anymore 
A. No. 

(). They keep pushing the boxes on the roller? A. They 
gotten trucks on- 
(67) Q. When the trucks are fill 


Sometime they do. 


f 
_ 


Q. And they stop outside on the dock: is that right? 
A. Yes. 

(). And then they are supposed to stop along the roller; 
is that right?. A. Right. 

(). And then they are supposed to stop down the con- 
veyor; is that right? A. Yes. 

Q. From A, B, C, D, all the way down D deck, if they 
don’t stop, they keep coming, what is going to happen? 
A. Somebody along the line, the box going to jump up. 

Q. What? <A. Box going to fall down. 


Q. Fall off, right? A. Yes. 
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(). The ones who were in charge of stopping the opera- 
tion and not letting the boxes fall off are Bay Ridge steve 
dores; is that right? <A. Yes. 

Q. People you work with? <A. Yes. 

(68) Q. Right. Now, at the time of the accident, you 
had bent down to pull the plug; is that right? <A. Yes. 

(). Were you standing in the opening of the hatch? A. 
Yes. 

@. Right. And there were three large conveyors go 
ing up from D to © deck and tuey are all moving? A. 
Yes. 

Q. Then you pulled it and something hit vou? <A. Yes. 

Q. Do you know what hit vou? <A. | felt something hit 
mv head, it was a case of bananas. 

Q. Do you know what hit you? A. A case of bananas 

Q. When did you see the cave of bananas? A. When 
I got struck on the head, I see a box fall, IT start to fall 
down. 

Q. You saw the box fall? A. After T got hit on the 
head. 

(). After it hit you on the head, vou sav it fell on the 
floor? A. I see something fall down, a box falling alone 
side of ime. 

(). Isn’t it true, Mr. Castellano, that after the (69) 
box hit you as vour lawyer, Mr. Bushlow, indieated, vou } 
were stunned and you didn’t see anything? Isn't that 
right? A. Onee T got lit on the head so I started stum 
bling, but T see boxes fall in front of me. 

(). There were other boxes there too, they were still 
working? <A. No, that was clean, that area. 

Q. And it hit vou in the head and vou were stunned? 


A. Yes. 


(). And you looked down and there was a box; is that 
right? A. It’s not that way. 

Q. Did you ever, ever see where that box came from 
hefore it hit vou? A. No 
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So you don’t know if it came from C deck; is that 
A. Yes. 
You don’t know if it came from B deck; is that right? 
Yes. 
(). You don’t know if it came from A deck; is that 
right? A. Right. 
Q. In fact, you don’t know 


if it came over a (70) con- 
veyor; isn’t that correct? A. R 


ight. 

(). You don know if one of your co-workers dropped 
it; isn’t that correct? Therefore, the difference in the 
boxes in the size of the box and the size of the rail on the 
side as far as you know had nothing to do with this ae- 
cident because you don’t know where the boxes came 
from; isn’t that right? A. Right. 


Mr. Sergi: I move to strike all that testimony, 
your Honor, it has nothing to do with this accident 
from this wtness’ mouth. 

The Court: Now wait a minute. 

Mr. Sergi: Wait. 

The Court: Wait a minute, Mr. Sergi. Wait a 
minute. Ill take it subject to connection, this isn’t 
the end of the plaintiff’s case. 

Mr. Bushlow: If your Honor please, may I ask 
the Court to tell Mr. Sergi that we are having dif- 
ficuity with hearing the plaintiff not hearing him. 
And that he is walking up to the plaintiff and 
shouting, badgering and harassing him. 

The Court: TIT don’t think it’s gotten out of hand, 
but I would appreciate it if vou stayed behind. 
Mr. Sergi: I certainly don’t intend to badger 
the witness, it’s my mode of asking questions. 
(71) The Court: Okay, just stay behind the lectern, 
if you will. 


Q. (By Mr. Sergi.) Now, you have worked from 7 
o’clock in the morning until 10:30 at night? A. Yes. 
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(). And you were all over that hatch; is that correct? 
A. Yes. 

Q. You were in number one hatch and you were on 
number two hatch? <A. Yes. 

(). The same conveyors were working? <A. Yes. 

Q. During that entire time from 7 o’clock in the morning 
until 10 o’clock at night, did you see any boxes falling? 
A. Oceasionally. 

Q. When on that date? A. Around afternoon. 

Q. Afternoon. Did you ever tell anybody that you 
never saw any boxes fall? A. Not that I remember. 

Q. You never told anybody that? A. I don’t know. 


Mr. Sergi: The examination before trial of (72) 
July 1973, Page 28. 


. Do you remember this question: 


“As far as you know, no boxes fell off except the one 
that fell and hit you on the head?” 


Do you remember that question? A. Yes. 
(). Do you remember that question? <A. Yes. 
Q. And the answer was: 


“Not that IT know of.” 


Now, do you remember that answer? A. Mr. Sergi? 

Q. No, don’t zive me that. Do you remember the 
question and do you remember the answer? A. I want to 
tell you one thing. 

Q. Don’t tell me anything. 


The Court: Mr. Castellano, answer the question. Don’t 
make a speech to him, the question is very simple, tell 
him do you remember giving that answer to that question 
on July of ’73? 

The Witness: Yes. 


Q. (By Mr. Sergi) Was it a lie then and a lie now? 
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A. That’s the way I remember. I’m not the same man 
| was before. Since the accident, a lot of things I forget, 


(73) one thing to another. 
Mr. Hart: The plainitff is not responsive. 
(). (By Mr. Sergi) You don’t remember now? 
The Court It’s the 
The Witness Sometimes box fall. What I 
membe oe 
(). (By Mr. Sergi) | didn’t ask you that, sir. We are 
only asking whether you remember this question and this 
‘r; do vou remember it?) A. What? 
Do vou remember that question and that answer? 


Age 


Q. Did vou say that under oath when vou swore to tell 


the truth here: is that cor 


truth now or were you telling 
lving then or are you lying 
The wav | remember then, 
wav I remembe1 now. 
(). You remember it different now? . Maybe 
member different now. 
Q). Okay. Mr. Randazzo (phonetic) 


74) Mr. Bushlow: Mr. Randazzo? 


\ Mr. Sergi) | beg vour pardon. Mr. Castellano. 
Do vou say that your memory is better now than it 
was in 1973, three years after the accident instead of 
seven vears after the accident? 
Mr. Bushlow: Seven years after the accident, 
if we’re still in ’75, T know I’m getting older. 
The Court: I don’t think we’re seven years after 


the accident. 
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Mr. Bushlow: Five years. 
Mr. Sergi: Five years, all right. 


Q. (By Mr. Sergi) Was your memory better then than 
it is now or is your memory better now? A. What the 
time pass I—one thing then, don’t remember then. 


The Court: I don’t get that answer, read it back. 
Wait a minute, let him read back the answer. 

(Whereupon the requested answer was read 
back. ) 


Q. (By Mr. Sergi) Mr. Castellano, did you or did you 
not see any other b x fall during that entire day and 
night? A. Maybe I aid, I don’t know, I don’t know. 

Q. Did you or didn’t you? A. [I don’t remember. 

(). Now, you don’t remember? (75) A. Could be yes 
could be no, I don’t remember. 


Q). Moments ago you said you saw a box fall. Were 
you mistaken? <A. Everyday you see box falling. 

Q. Everyday you see boxes fall. Did ve see boxes 
fall that day? <A. i don’t remember. 

Q. You don't remember. Did you make any complaints 
to anybody that boxes fell on vou that day, all day and 
all night? <A. It’s not iy job. 

Q. Did you make 


Mr. Bushlow: If vour Honor please, 

The Court: The answer is no. 

Mr. Bushlow: Mr. Sergi is shouting again. 

The Court: He’s not shouting, he’s trying—I 
have a very hard time hearing this witness and 
anything that Mr. Sergi can do to raise his voice 
in reply is going to be helpful. It really is. 

Mr. Sergi: I'll try to soften my voice. 


Q. (Py Mr. Sergi) Mr. Castellano, were any com- 
plaints made that day about any boxes falling? A. Not 
that I know of. 
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(). Pardon? A. It’s not my job to make any com- 
plaints. 
(76) Q. 1 didn’t ask what your job was. A. I don’t 
know, 


Q. Do you know whether any complaints were made 


that day of any boxes falling? A. I don’t know. I don’t 


know. 


(). Let me refer to the same examination on Page 27. 

“Question, Mr. Castellano, you were working in the 
area of number one and number two hatch of the “Polar- 
stein” of approximately 7 o’clock in the morning until 
10:30 at night.” 

And the answer is: 


“Vos” 


Do you remember that question and that answer? A. 


i » 
1@eS, SIP. 


’ 


(). The next question : 


“Were there any complaints with the conveyors on that 
day? 


“Answer, No.” 


Do you remember that question and that answer? 
Ye 

(). That does refresh your recollection; is that right? 
A. Yes. 

(). The next page, 28: 


“No complaints at all? 
(77) “Answer, No.” 


Do you remember that question and that answer? A. 
Yes. 

(). Were the conveyors all right, all day and all night, 
were they working; is that right? A. Yes. 

Q. From 7 A.M. until 10:30 at night, were all the con- 
veyors working all right? <A. Yes. 
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Q. As far as you know no boxes fell over? A. Not that 
| know of. 

Q. Now you testified yesterday with Mr. Bushlow that 
there were no nets under the conveyor. Do you remember 
saying that yesterday? <A. Yes. 


(). How many years have you workéd there, ten years? 


A. Twenty years. 

Q. Twenty years. And you worked around conveyors 
20 years, right? 

Did you ever, ever, up to the time of your accident see 
any nets put under conveyors? A. No. 

Q. Never; is that right? <A. Yes. 


Mr. Sergi: I move to strike that unless it’s (78) 
hooked up with another witness, your Honor, it has 
nothing to do with this accident. 

The Court: I'll reserve on that same as the other 
motions. Make those motions at the end of the 
case, not during the course of the trial. At the 
end of the plaintiff’s case. 


Q. (By Mr. Sergi) Now, you were working with long 
shoremen around conveyors and the discharge of boxes 
for 20 years; is that right? <A. Yes. 

(). Did your foreman or any of your bosses ever tell 
you don’t stand in the square of the hatch in case some- 
thing falls down; did they ever tell you that? A. Not 
that I remember. 

Q. Not that you remember? A. No. 

Q). Isn’t it a practice, isn’t it usual, isn’t it eustomary 
not to stand in the square of the hatch in case something 
falls down? A. Right. 

Q. Right. “Yow, why is that right? A. You got to 
watch, you could get killed. 

(). In case something falls down you get killed, right? 
A. Right. 

(79) Q. So you take yourself away from the square of 
the hatch; is that right? A. Yes. 
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(). When you were hurt in this accident, you were in 
the square of the hatch; is that right? <A. Yes. 

(). It was dangerous; right? <A. Right. 

(). And you knew it? <A. Yes. 
But you stood there anyway? <A. No, I no stood 


). 
). 
) 
c 


Q. Well yeu worl..d there, right? A. Was machine 
set there, | had to work there. 

(). Sir, you could tell the men in the hateh where you 
working to stop the conveyors until vou pulled the plug 
so that In case anything fell vou wouldn’t be hurt; could 
you hiave done that? A. Never did. 

Q. You could have done it? <A. it’s not my job to 
stop 


Mr. Bushlow: Why don’t vou wait for his an- 


S\Wer 


(By Mr. Sergi) | got the answer, it’s on the record. 
isn’t it a fact you are the one who pulls all the 
A. Yes. 

). You could say to the man right up on the D deck, 
put vour foot on the brake and stop that conveyor until 
I pull the plug out; could you have done that, right? 
A. | could have. 

(). But you don’t do that, right? A. IT don’t do that 

Q. In all of your 20 years, did you ever pick up the 
boxes vourself? A. No 

(). You never carried those boxes? A. No. 

@. And you never carried the boxes on the day you 

ere hurt? <A. No. 

Q. Did vou ever weigh the boxes in your hand? Did 
you ever pick up the boxes and hold them in your hand; 
never, right? A. No. Sometimes I took a box of bananas 
home, I 

(). On the day that you were hurt, did you pick up 
any of the boxes? <A. No, not that T remember. 
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(81) Q. How do you know it was 45 pounds, somebody 
tell you: <A. It’s marked on the boxes. 

Q. You saw the markings on the boxes? 4A. Sometimes 
they got it. 

Q. Did you see the markings on the boxes, that they 
were 45 pounds? A. Not that day. 

Q. Not that day. How do you know whether they were 
Cabana boxes or Sula? How did you know that? A. 
Just size boxes, 

Q. Could you see the type boxes? A. Oh, yeah. 

Q. Did you know the difference in the boxes? A. They 
are high boxes. 

©. What does the word Sula mean to you? A. To me 
doesn’t mean nothing. Just the boss, all them call it 
Sula, maybe different port. 

Q. Different port? A. Probably. 

Q. It means it came from the Port of Sula, right? 
But it was a different box altogether. 

Q. Doesn’t mean bigger or smaller? A. They were bor 
boxes. 

Q. They were? (82) A. They are big boxes, ves. 

(), Just on that day? A. No, we had a box like that 
previous. 

Q. For how mar’ years? A. Mayhe six, seven months, 
the most, a year. 

{), Almost a vear? <A. I don’t remember. 

Q. During the one year or six months that they were 
using those hoxes, did vou ever see them fall off? A. 
Yes. 

Q. How did they fall off, were they pushed off, or 
were they dropped off? A. One just came up through a 
conveyor, these hoxes go high, used to tumble. 

(). See the box in the photograph? A. Yeah. 

©. Are they higher than the side rails on the con- 
vevor? A. Yes. 

©. Do veu see where they are in the middle of the 
conveyor? <A. Yes. 
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(). Who puts them in the conveyor in the middle? A. 
Longshoremen. 

Q. Your co-workers, right? (83) A. Yes. 

Q). If they put them on the side they can fall off; is 
that right? A. They got to put them on the conveyor. 

Q). Put them in the middle, just like these? A. Yeah. 

(). And these, these boxes here, are about how high are 
these boxes, could you teil? They're pineapple boxes, 
right? 

Say they are about maybe 10 inches?’ A. Those higher, 
way high. 

Q. Are these nine, ten inches? A. More than that. 

Q). Are they more than four inches? A. 1 don’t got 
no information. 

Q. Ifow high is the sides, four inches you say? A. 
About three and a half, four inches. 

Q. Those boxes are way higher? A. Way higher. 

Q. Way higher. They’re riding up and down; is that 
how they ride up and down? A. Yes. 

(). I show you Defendant's double A 2, is that the way 
the side of the conveyor looked when they are up? A. 
Yes. 

(84) Q. Who puts the side of the conveyors up? A. 
Longshoremen. 

Q). Longshoremen. If they don’t put the side of the 
conveyor up, then a box would fall off? A. The machine 
doesn’t run. 

Q. The machine doesn’t run. A. Couldn’t put no box 
on the side, top of you, don’t lift side rails. 

Q). Is that the way it looks when the rails ere dow? 
A. Yes. 

Q. But the machine will run, can’t put the boxes on? 
A. Right. 

Q. I show you double A 3, is that the way the box 
runs along the conveyors as it goes up? A. Yes. 

(). Now, the rollers are flat like this; is that right? A. 
Right. 


67a 
Michael Castellano, Plaintiff, Cross 


Mr. Sergi: I withdraw the last question. 


Q. I ask you to look at Defendant’s double A 4 please 
and— 


Mr. Bushlow: Which one is 4? 

Mr. Sergi: Double A 4, Defendant’s double A 4. 
(85) Mr. Bushlow: Which one is it? 

Mr. Sergi: The one— 

Mr. Bushlow: Longshoremen? 

Mr. Sergi: That’s right. 


Q. (By Mr. Sergi) The boxes that were being unloaded 
the day of your accident, were they larger than, smaller 
than, or the same size as, the boxes in that photograph? 


Mr. Bushlow: Now just a moment; are you talk- 
ing about at the time of his accident or all during 
the day, because there is testimony there were two 
types of boxes. 

The Court: The Cabanas and Sulas. His ques- 
tion is were they larger than, smaller than or same 
size as either of the boxes? 

Mr. Bushlow: Wither. 

The Court: Yes. 


The Witness: T don’t know, I ean’t recall if the same 
size or not. 

The Court: You can’t recall if they were the same size 
or not? 

The Witness: The only thing I recall, only one type 
of bex like, look, see, the other boxes are high. 

The Court: I don’t hear what you are saying. Either 
I’m standing right along side of him—- 

The Witness: I can’t describe it if it’s the same size 
boxes. 
(86) The Court: I can’t deseribe if they are the same 
size boxes? 

The Witness: To me those look smaller than the box 
we had that time. 
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Q. (By Mr. Sergi) Smaller than the box? <A. Yes. 
Q. Is that smaller? A. Looks like— 

(). This is small, lower? <A. Yes. 

(). When did you last work at Pier 42 while they were 
discharging bananas? A. Monday. 

(). Monday. Were they discharging bananas? <A. Yes. 
(). Were the boxes of bananas that were being dis- 


} 


charged Monday the same size as the bananas, boxes that 
were being discharged back when your accident happened? 
Ae NO, 

(). Were they larger or smaller? A. They look like 
different package, different size but— 

Q. Do you see what’s in the boxes that are being dis- 
charged from this photograph? A. This is a pineapple. 
(87) (. Take a good look, read it. You see where it 
says bananas? <A. 1 look at the name of the company, 
bananas. 

(). Can you see bananas on there? A. Yes. 

(). Can you see bananas in the box? <A. [ ean’t see. 

(). Can’t see it? A. Cellophane on top. 


\ 


Mr. Sergi: May I show this to the jury, your 
Honor? 
The Court: Yes, you may. 


(). (By Mr. Sergi) From D deck, they had a conveyor 
just like is in double A 4; is that right, from D deck, they 
had a conveyor, it looked something like that? A. Yes. 

Q). At the top on C deck, then they had to have a roller 
to roll it to the next conveyor? A, Yes, 

(). Then the roller was flat like this and the box was 
on the roller and you push it by hand, right? <A. Yes. 

(). That’s not worked by electricity, the roller? <A. 
No, the rollers— 

(). Got to push it by hand? (88) A. Yes. 

(). You push it on the roller to the next conveyor that 
runs from C, D, up to D deck, right? B, C—I’m sorry, 
from C deck up to B deck? A. Yes. 
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Q. And this roller is located right near the conveyor 
that comes up from D to C? A. Yes. 

. And it comes over a little rise? A. Right. 

(. And it falls onto the roller, right? A. Yes. 

(). And the man’s got to be there as the box comes 
out, got to catch it and make sure it doesn’t «ll off; is 
that right? <A. Yes. 

Q. And if he doesn’t grab it, to put on the roller, then 
it can fall off? A. Just automatically you don’t’ grab 
the boxes. 

Q. Is the man at the roller at the top of the conveyor 
there to make sure that the box doesn’t fall off; isn’t that 
his job? A. Yes. 

(. If he doesn’t grab it it can fall off? A. Yes. 

(S89) @. Is that right? <A. Yes. 

Q. At the time of your accident, vou don’t know if the 
man was there on C deck to catch the grate and put it 
on the reUer or not, you don’t know that? A. I don’t 
know. 

@. You don’t know if it fell from the hand; is that 
right? <A. Right. 

Q. You don’t know if there is a man that didn’t take 
it; is that right? A. Right. 

Q. Now, the roiler—withdraw that. 

The conveyors, they have to be put at a certain angle; 
is that correct, from one deck down to the other? A. 
Yes, 

(). And it is something similar to what T have here, 
just comes right along there; is that right? A. Yes. 

Q. And it is the longshoremen who decides the angle, 
how they are going to put it? They can put it out there 
or put it down here; is that correct? 

The longshoreman places it on the conveyor? <A. Yes. 

Q). If the conveyor is put too sharply down like (90) 
this, then the box can also fall off; is that right? A. 
Yes. 


70a 


Michael Castellano, Plaintiff, Cross 


Q. And the longshoremen control where they put the 
conveyor? <A. Yes. 

Q. Either out that way or either up and down? A. 
Yes. 

Q). Right. Nobody else does that except the longshore- 
men? <A. Yes. 

(). People who work for Bay Ridge; is that right? A. 
Yes. 

(). Standard doesn’t work on there; is that right? A. 
I don’t think so. 

(). Right. And the ship’s officers had nothing to do 
with that, right? A. I don’t know. 

(). Just Bay Ridge people, right. Now, there are two 
types of electricians at that time; is that right? 

You don’t understand? A. I don’t follow you. 

(). Okay. I will withdraw the question. 

It was your job when the ship came in to go on the 
ship and hook up and disconnect the conveyors? A. 
Yes. 

(91) Q. And when those ships were in then you worked 
on the dock? <A. Yes. 

(). And you prepared the machines? <A. Yes. 

(). And if you couldn’t fix the machines what would you 
do? A. We had a hoss. 

(). You would call your boss? <A. Yes. 

(). What was your boss’ name? <A. At that time Peter 
Bellow (phonetic). 

(). Who’s your boss now? A. It’s the same. 

(). What’s the name? <A. Peter Bellow. 

(. How about Peter Shirello (phonetic)? A. Frank 
Shirello, he’s superintendent. 

(). Is there a Victor Shirello there? <A. Yes. 
(. Who is he? A. He’s superintendent, too. 
Q. Superinte lent, too. But Bellow was your boss? 
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He’s your boss now? A. Yes. 
+ a on 


(112) <A. Yes. 


Mr. Sergi: I have no further questions. 
Cross Examination by Mr. Cichanowicz: 


Q. Mr. Castellano, as I understand it, you testified both 
yesterday and today that after you were struck by some- 
thing you looked and you saw a banana box; is that cor- 
rect? A. Yes. 

Q. Now, do you remember being asked before trial on 
July 31, 1973 A. Yes? 

Q. —and at that time, you were first sworn to tell the 
truth; is that right? A. Yes. 

Q. And then you were asked questions and you gave 
answers? <A. Yes. 


Q. And then, after the questions and answers were 
typed up, you were then asked to sign that testimony or 
not? A. Yes. 

Q. Now, do you remember Page 26, being asked these 
questions and giving these answers? The questions were 
asked by Mr. Korson. Do you know who Mr. Korson is? 
A. Yes. 

(113) Q. He is associated with your attorney, Mr. Bush- 
low; is that correct? <A. Yes. 

Q. Were you asked the question and did you give this 
answer: 


“Question, Mr. Castellano, did you at anytime after you 
were hit on the head by this bunch of bananas have any 
opportunity to observe the box that hit you? 

“Answer, I don’t remember.” 


Were you asked that question and did you give that 
answer? A. Yes. 
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(). That was a question that your associate to your at- 


c 


torney asked you; is that right? A. Yes. 
(). Were you asked this question and did you give this 


answer: 


\ 


“Question. Did you see the box of bananas that hit you 


at anytime after it hit you? 
“Answer, | don’t remember.” 


Yes. 

(). You never saw that box, did you? A. When I got 
hit, when [ start to zo down, I saw box fell in front of me, 
| see box from my head. 

Q. You say now that you did see the box; is that (114) 
correct? A. Say [ see a box after I got shot on my head, 
| see something falling before | fall down, | see box in 
front of me, got to he the box hit me. 

(). Do you knew if it was a box or something else that 


hit vou? <A, It as a hox. 


Q. Box. That vou remember; is that right?) A. That’s 
what | remember. 
(). Although back in 1973 you said vou didn’t remember ; 


that right? A. That time ! didn’t remember well. 


(). | hee your pardon? <A. That day | didn’t remember 


well what happened. 

(). Is your memory getting better now than it was in 
1973? A. You repeat all the — questions, something you 
remember which vou didn’t ember that day. 

(). Before you went over and had this testimony, ques- 
tioned on these things, did you discuss your case with 
vour attorney? <A. No follow. 

(). In order to give this testimony, did you and your 
attorney go to some other office? A. Yes. 

(115) QQ. And before you went to this other office, did 
you meet your attorney at his office?) A. No. 
(). Where did you meet? A. 80 Broad Strec 
(). You met him over there? A. Yes. 
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(). Didn’t diseuss this case at all with him before yester- 
day? A. Just told me, what’s happened, that’s it. 

(). Pardon? <A. Just told me what happened. 

(). Told you to tell us what happened? A. Yes. 

(). And that’s what you did in 1973, right? A. Yes. 

(). At that time you said you didn’t remember? A. Yes. 

(). Whether you saw the box or not? A. Definitely, I 
don’t see, | don’t see when I got hit, | was not watching 
up in the air; after I got hit 1 see something fall, I see a 
box of bananas fall. 

Q. You mean you are saying you didn’t see it before 
it hit you, but you saw 1 after? A. Yes. 
(116) Q. But those weren’t the questions that you were 
asked, right? A. I don’t know, IT don’t understand. 

(). You didn’t understand? A. No. 

(). What don’t you understand? <A. The last ques- 
tion, what you say. 

(). Would you like to have me read it to you? A. If you 
want to. 


Q). “Did you see the box of bananas that hit you at any 
time after it hit you? 
“Answer, | don’t remember.” 


A. I presume it was the same box I see fall in front of 
me, 

(). The question is were you asked that question and 
did you give that answer? <A. Yes, I did. 

Q. You have been working as an electrician for some 
20 years on the piers? A. Yes, 

Q. Your job say on the day of your accident was to go 
onboard this ship? <A. Yes. 

(). And make a connection between the conveyor and the 
power lines; is that right? (117) A. Yes. 

Q. And then from the time you made the connection 


until the t.me came when you had to disconnect, what did 
you do, just sit around? <A. No. 
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What dic 


j 
| 
i 


you do? A. They no put the conveyor at 


Q). Pardon? <A. They been there hour, half hour, de- 
c a 


pending on the time they need. 


(). I’m talking abou. now, about your job, your job was 


to connect the powell lines to the eonveyor and disconnect ; 
is that right? A. Yes, 
(). And that was the only work you did on the ship, 


(). You didn’t have any other duties? A. No. 

(). You didn’t have to lift boxes of bananas? A. No. 

(). During the time between the time that you connected 
the conveyor to the power line and the time that you had 
to either disconnect it, what did you do; did you just sit 
around on the ship, did you walk off the ship, or what? 
(11S) A. | might have gone for coffee, coming back. But 
| had no other duties on the ship other than just to v 
nect and disconnect. 

Q). Now on the pier, where you have been working, do 
you just disconnect or connect or do you do other types 
of work? A. Connect, disconnect portable machine we got 
on the pier. More or less the same job. 

(). More or less the same job? A, Only thing, this job 
ground | l, right on the pier, no elimb up and down. 

Q). When you are working on the pier, you are working 
on the floor on another deck, aren’t vou? A. No, sir, no. 

(. What do you stand on? A. You get your wire, got 


to co down the deeks. 


(). Beg your pardon? A. You connect all the wirese on 
the A deck, then vou £0 down the deck by deck, wherever 
they need the machine. 
Q). When you go down to B deck, when you make the 
connection, you stand on the deck of B deck: is that cur- 
rect? <A. Yes. | 
(). So it’s a level surface? <A. Yes. 
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Q. Mr. Castellano, it was your job to rnhook the con- 
veyors or to hovk them up, whichever you were doing? 
A. Yes. 

(. When they were needed; is that right? A. Yes. 

(). And where they were needed? A. Yes. 

Q. Which you had to do? A. Yes 

Q. Tha. s what you ~vere told to do, that was the duties 
of your job? A. Yes. 

Q. Whether it was under the wing or whether in the 
square of the hatch? <A. Yes. 

Q. Now we are talking about the conveyor that you 
were unhooking at the time of the accident. 

Was that the conveyor that went from the D deck to 
the C deck? <A. No. 

Q. This was a conveyor that was resting on D deck? 


Mr. Sergi: Your Honor, I think perhaps the wit- 
ness ought to testify at this point. We are along 
in this (127) trial. 

The Court: Yes. Don’t lead the witness. 


Q. (By Mr. Bushlow) Where was this conveyor that you 
were going to disconnect? A. B deck. 

Q. Did it have—did it reach from the D deck to the 
C deck? <A. No. 

(). And what was this conveyor used for when it was 
being in use before you disconnect it? A. It was a line 
to bring the bananas to. 


The Court: It was the line what? 

The Witness: Once they got t: line from the three 
different lines come in, coming from this direction, from 
this to that direction. So as soon es they finish this 
corner, move this machine to other side. 
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So this machine now clean that corner, center square, 
soon as they finish that, call electrician, I go down, dis- 
connect, move this machine to other spot. 


(). (By Mr. Bushiow) Now do T understand Mr. Castel- 
lano, that these three conveyors, not the one that went 
from the D deck to the C deck, were used in different parts 
of the hateh? <A. Yes. 

() And do I understand, sir, that when there were 
(128) no more bananas over here A. Yes. 

(). —they didn’t need that conveyor anymore, then what 
did you have to do? A. T have to disconnect the machine. 

(). What did the longshoremen do with that conveyor? 
A. Rolled whatever they need them. 

Q. When they rolled it over, put it in place, where they 
need it, what did you do? A. I connect the machine. 

). But in the meantime, is the conveyor running from 
the D deck to the C deck, ope rating? <A. Yes. 

(). Are the bananas going up the conveyor to go off 
the vessel? A. Yes. 

(). Now, you came back—withdraw that. 

Dr. Taghatigambe, was the company doctor that you 
went to after you went to—after vou got out of the hos- 
pita ) 


Mr. Sergi: Objection to the form of the question. 
There is no such thing as a company doctor. 

The Court: Sustained. Strike out the answer, 
strike out the question, disregard it. 


(). (By Mr. Bushlow) At the time of your accident, sir, 
(lo you remember you were told by someone from Bay 
Ridge- 


(148) @. A thousand: A. Yes, many of them, right. 
Q). The same conveyors were used all day from 8 o’elock 
in the morning until 10:30, right? A. Yes. 
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(). And no boxes of bananas fell over? <A. I don’t know. 

Q. You didn’t see any fall over? A. I’m not there all 
the time to see. 

(). But during the time you were there, you didn’t see 
any boxes of bananas fall over, did you? A. Maybe five 
minutes, I didn’t—maybe « minute before I got there, T 
don’t know. 


(). During the time you were there, did you see any boxes 
of bananas fall over? A. T don’t remember. 


The Court: Mr. Bushlow. 
Re-direct Examination by Mr. Bushlow: 


(). Just one question. 

This ladder you climbed down from the main deck to 
3 deck, is that a stairease or is that a straight ladder up 
against the wall? A. Some staircase, some straight against 
the wall. 

(149) Q. But the one that you climbed down on, the 
“Polarstein”, that day, was that a straight ladder or stair- 
case like you walk up in the hallway? A. Straight down. 

Q. Straight ladder? A. Little rungs on the ladder. 


Mr. Bushlow: No further questions. 
Mr. Sergi: No further questions. 


The Court: All right, you may step down, Mr. Castel- 
lano. 


(Witness excused.) 
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Thereupon the plaintiff, further to maintain the issues 
on its part to be maintained, called as a witness, EDWARD 
SALVATORE, who, having been first duly sworn, was ex- 
amined and testified upon his oath as follows: 


Direct Examination by Mr. Bushlow: 


(). Mr. Salvatore, what is your occupation? A. Long- 
shoreman. 

(). How long have you been a longshoreman? <A. 24 
years, 

(). Working on any particular cargo, any particular 
length of time in those 24 years? (150) A. Bananas. 

Q). Working on bananas, had you worked as a hold 
man handling bananas? <A. At times. 

(). Did you work as a gear man setting up the machines, 
setting up the runners? <A. At times. 

(). Did you ever work as a deck man? A. Yes, sir. 

(). Sending the gear down? <A. Yes, sir. 

(). And your present occupation today with the gang is 
what? A. We handling, I pass the gear. 

Q. You’ve been doing this for about 24 years? A. 
Working bananas. 

(). When there is no banana boat in, do you do any 
other kind of work? A. I handle cargo, general cargo. 

(). How do you get those jobs? A. Kither with orders, 
T go to the hall, hire hall. 

(). Where the longshoremen are if there is any work, 
you work somewhere else. But if there is a banar: boat 
in, where do you work? A. Bananas is first. 
(151) Q. Now, in these 24 years, you have done ‘ 
acted ‘n almost every capacity that anyone in the gang 
would act; is that right? 


Mr. Sergi: Object to the characterization. 
The Court: Sustained. 
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Q. (By Mr. Bushlow) You have been a hold man, been 
a deck man, been a gear man and you also were a righter? 
A. Yes. 

Q. Do you consider yourself, sir, in your opinion, to be 
an expert in this field? 


Mr. Sergi: Objection. 
The Court: Sustained. 
Mr. Bushlow: Note my exception. 


(). (By Mr. Bushlow) Do you know the plaintiff in this 
action? A. Michael Castellano, yeah. 

Q. Michael Castellano? <A. Yes. 

Q. Where do you know him from? A. The pier. 

Q. How long do you know him? A. About 19 years. 

Q. Do you know what his occupation or job is down on 
the pier? A. Maintenance. 

(152) Q. Did you know him in January 1970? January 
15, 19707 <A. Yes, sir. 

Q. Did you work that day? A. Yes, sir. 

Q. Do you remember the name of the vessel you were 
working on? A. “Polarstein”. 

Q. What time did you go to work that day, Mr. Salva- 
tore? A. 7 in the morning. 

Q. At 7 in the morning? <A. Yes. 

Q). Before the longshoremen? A. Yes. 

(). Before the rest of the crew? <A. Yes. 

Q. What did you do when you got there at 7 o’elock 
in the morning? A. Well, deck men ring the booms. When 
they set up to take the gear onboard from the gantry, put 
it on the offshore side of the ship, you take the gear out 
of the boxes and you open up the weather deck. 

If they need gear downstairs, right away to set up for 
rigging, you send gear down right away; if you don’t 
stand by (153) until the gang comes in. 

Q. When you say that you take the gear box from the 
gantry and put it on the weather deck, offshore side, just 
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what is the gear box? <A. It’s a box about four-foot wide, 
ten-foot long, about 45-foot high. 

©. What kind of gears are contained in that box? A. 
scape gear rollers and stands. 

(). Any electrical gear in that box? A. None. 


The Court: Rollers. Wait a seeond, Mr. Bushlow. 
Rollers and what? 
The Witness: Eseape gear, like rollers, conveyors. 


Q. (By Mr. Bushlow) What is your job in reference 
to that gear? When are you ealled upon to act in refer- 
ence to that gear? A. Any time anybody needs any of 
this gear, that’s the other box contained, stands, there are 
two identical boxes; one’s got a stand, one’s got rollers. 

Whenever they call for gear on the deck below. Me, I 
pass it to them. 

(). How do you do that? Do you use the ship winches 
to pass your gear? A. No. 

(154) ©. Hlew do you pass it down? A. With a rope. 

Q. By hand; is that right?) A. Right. 

(). Now, once it’s down there, do you have anything to 
do in your present job in setting it up? A. None. 

(). Who sets it up? A. The riggers. 

(). Ilow does the electrical gear get down there? A. 
Whoever the electrician is, bring it down. 

Q. Who sets the electrical gears?) A. Whoever the elec- 
trician is. 

(). Was that Mr.—to set up the electrical gear? A. 
Right. 

(). Now on January 15, 1970, what kind of cargo were 
you discharging that day? A. Bananas. 

(). And do you know, sir, whether there were different 
sizes of bananas on that vessel that day? A. Yes. 

(). It was different size boxes of bananas? A. Not on 
the box itself. We had used to call them bananas and 
Dole, these here boxes was referred to as Sula boxes. 
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(155) Q. Was there a differance in the shape of those 
boxes? A. They were shorter in length and taller in 
height. 

Q. Which were those? A. The Sula boxes. 

@. Do you have any idea of the dimensions of that box? 
A. I would say she was about 17, 18 inches in length, 
about 15 inches wide, about 12 inches tall, 12, 13 inches, 
like that. 

(). What were the dimensions of the other boxes, say, 
the banana boxes? <A. About 21, 22 inches long, 8 to 9 
inches high. About 15, 16 inches wide. 

Q). Difference in height, sir, than mathematically be- 
tween these two boxes, height was anywhere from 4 and a 
half to five inches? A. I would say, maybe. 


The Court: Three to four? 
The Witness: Three to four inches. 


Q. (By Mr. Bushlow) Do you know what the weight of 


the banana hoxes, what they weigh approximately? A. 
45 to 47 pounds. 

(). What would the weight be with the Sula boxes? A. 
Same weight. 


(156) Q. Now all during that day, did you have ocea- 
sion to be on that vessel at various times during the day? 
A. Mostly. 

Q). Now, did you know that Mr. Castellano had an acei- 
dent that day? A. Yes. 

Q. Where were you when the accident happened? A. 
On the lower hold on D deck. 


The Court: D deck? 
The Witness: D deck. 


Q. (By Mr. Bushlow) How far from Mr. Castellano were 
you? A. About six inches to a foot away. 

(Q. What was Mr. Castellano doing when this accident 
occurred? <A. I noticed with some electrical equipment 
in his hand, either foot pedal or wire he was dragging. 


©) 
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Q. What happened? A. Box come from above and hit 
him. 

(). What did you do when this happened? A. He started 
to sway, | put my hand around his waist and dragged 
him underneath the— 

(). Before this box came down, did you bear anything? 
Hear any warning? <A. Shout, you know, but you hear 
it all day long. 

(157) @. Do you know where this box came from? A, 
No, I don’t. 

Q. You didn’t see this box fall off? A. No. 

Q. You just saw this box hit Mr. Castellano? A. Right. 

(). Now, are you familiar with the conveyors that go 
= from the D deck to the C deck? A. Yes, sir. 

(). lave they any rails on them? <A. Yes, sir. 

(). Will you deseribe the rails to us as to whether they 
are moveable or stationary. A. Collapsible. 

Q). How high are these rails?) A. About four inches. 

(). Is this the same type of conveyor that will go from 
the C deck to the D deek? A. Yes, sir. 

(). And hew about from the B deck to the A deck? Is 
that tie same type of conveyor? A. Yes, sir. 

(). From the B deck to the A deck? A. Yes, sir. 

(). Now, is there any difference in the rails on the (158) 
3 deck to the A deck as compared to D to C;: A, C, to 
B? 


Mr. Sergi: Object to the form of the question. Are 
we speaking only of the day of the accident? 

Mr. Bushlow: Yes, on the day of the accident. 

Mr. Sergi: I withdraw my objection. 


Q. (By Mr. Bushlow) On the day of the accident, was 
there any difference in the rails of the conveyor going from 
the A deck to the B deck as compared with the conveyor 
coming from the C deck tc the B deck? A. That’s rails 
on the A deck, to B deck, and they are stationary. 
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Q. I show you Defense Exhibit AA in evidence and ask 
you to look at 1, 2, 3, 4 pictures. A. What was the ques- 
tion again. 

Q. Read it back. 

Look at the pictures, 1, 2, 3 and 4. 

Are any of those conveyors shown in that picture, the 
conveyor that went from the A deck to the B deck? A. 
No. 

Q. Now I asi you to look at Plaintiff’s Exhibit No. 4 
in evidence and ask you to identify that conveyor. 


The Court: You are asking whether he ean iden- 
tify it? 


Mr. Bushlow: Can you identify that conveyor? 
tne Witness: I can. 


(159) @. (By Mr. Bushlow) What conveyor is thet? 
A. That’s the A to B deck mazhine. 
Q). Is there a number on that conveyor? A. 103. 


The Court: What? 


Q. (By Mr. Bushlow) Recognize that number? A. I see 
it everyday. You know, every working day, anyhow. 

(). Is that the same conveyor on that picture that was 
used on January 15, 1970? A. Yeah, that’s it. 

Q. Now, sir, could you tell us at approximately how 
long. that particular eonveyor had been used prior to this 
accident by the longshoremen in discharging bananas? 
A. I ern only go to 69, we moved there and I went into 
the hatch. That man stays in that hatch unless something 
goes wrong, or something. 

(). Where did that machine come from, what other pier? 
A. I assume it came from Pier 15 because I came with 
them. 

(). Did you work on Pier 13% A. Yes. 

Q. Did you work with that particular conveyor on Pier 
13? (160) A. I wouldn. now. 
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When that particular conveyor in 1969 came over to 
Pier 46, was it a brand-new conveyor or was it— A. 
42? You mean 42? 

42 


The Court: Are you objecting? T don’! wart to 
object to it, but I don’t see what relevancy it has. 
Make your objection standing up. 

Mr. Cichanowiez: Object to this line of question- 
ing. 

The Court: Yes, I'll sustain it. T don’t see any 
relevancy. 


(). (By Mr. Bushlow) How long, sir, if vou know, had 
those Sula boxes, these higher and shorter boxes been used 
prior to this accident for packaging bananas? 


Mr. Sergi: Object to the relevaney. 
The Court: No, T’ll allow that. 
\. | would say maybe a year befcre we got over to 
452. 
The Court: A year before you got over? 
The Witness: Richt. 
The Court: The year at- 
The Witness: 13. 
The Court: Been using Sula boxes? 


The Witness: Could have heen a year, year and a 
(161) half, like that. 


Q. (By Mr. Bushlow) And when Pe you get over to 
Pier 42 in ’69, about what month, if you remember? A. 
First or second of December. 

(). So when this accident happened on January 15 of 
1970, you had been there a little over a month; is that right? 
A. That’s right. 

Q. Now in the Sula bananas, or Sula boxes, began to 
he used by the company, had any change been made in the 
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conveyors that were being used? Had the rails been 
lengthened and the conveyors been widened; had any 
new conveyors been ordered? A. Not that I know of. 

Q. I ask you to look at Plaintiff's Exhibit No. 4, the 
small picture, and ask you if you can identify that box 
as to whether that represents the Sula box or represents 
the other boxes that were mentioned? A. That is not a 
Sula box. 

(). Are you still working down at the pier? A. Yes. 

. When was the last time you worked there? A. Mon- 


Are there any Sula boxes being used now? 


Mr. Sergi: Objection. irrelevant, immaterial. 
The Court: Sustainec 


(). (By Mr. Bushlow) Those boxes that you see on (162) 


that picture, is that the type of boxes that are now being 
used? <A. Yes. 


Q). For bananas? A. Yes. That’s the type. 


The Court: That is not the Sula box, is it? 


A. No, sir. 

Q). (By Mr. Bushlow) When the A deck is compltely 
discharged, how many longshoremen remain on the A deck 
while the rest go to the B deck? A. Three. 

©. Now when the B deck is completely discharged, 
how many longshoremen remain on the B deck? A. I’m 
including myself. 

Q. You include yourself? A. Right. 

Q. So that means, but do you actually load or discharge 
the cargo? A. No. 

Q. I, w many actually remain on the A deck, actually 
discharging the banana -argo—after the A deck has been 
cleaned off? A. Two men remain and myself. 

Q. How about the B deck, how many men remain on the 


B deck after the B deck has been cleared of eargo? (163) 
A. Two more. 
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(). Now can you tell us what the duties of those two 
men are? A. On the A deck is a fellow at the head of the 
machine controls, the button from B to A at the port door, 
there is another man watching they don’t get hung up, 
going out the door, or traveling around when it leaves 
the head of the machine. 

(). What about the B deck? A. B deck, you have a man 
at the bottom of the A to B machine. That’s on the in- 
shore side, off-shore side you have a man running the 
machine from B to C. 

(). And does this man do—who’s at the bottom of the 
conveyor from the A to B, what is his job? 

Keep the boxes in line, make sure they don’t get hung 
up on the way up? 

Now, can you tell us, sir, what do you mean by patting 
the boxes? A. Well, it will keep them steady on the belt. 
If vou touch them like this when they start to elimb up, 
if you touch them like that .* will keep the boxes steady. 

(). Now during the day, sir, January 15, 1970, while 
you were aboard the vessel, did you have occasion to see 
any boxes of bananas fall? A. At times. 

(164) Q. Do you remember how many? A. T don’t keep 
track. 
(). Could you tell us sir? 


The Court: Wait a minute. 


The Witness: [I don’t keep track of any boxes that 
fall. 


Q. (By Mr. Bushlow) Can you tell us were they Sula 
boxes that were falling on A, B, C or D deck or—on that 
day, on that level? A. 1 think they were in the lower 
hold. 

(). That would be on the D deck? A. D deck. 

(). Now do you keep a record, sir, of the time that you 
work everyday? A. Yes. 

(). Have you done that as a general practice all through 
the years? A. For the past 10 years. 
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Q. Past 10 years. Record of everyday that you work? 
A. Yes. 

Q. If you have that record? A. I don’t have it, I only 
have with me two years because . wanted to refresh my 
memory, see what time ' had got done that night, that’s 
why I brought it down. 

(165) Q. Will you take them out, sir. 


Mr. Sergi. I don’t understand the relevancy of 
this particular time that was kept by this witness 
as to the issues in this particular case. 

The Cour*: I don’t either. 


Mr. Bushlow: I want—maybe you can remember until 
what time you worked that night. 
The Witness: 1 in the morning. 


Q. (By Mr. Bushlow) Now, you worked from 8 to 12 
in the daytime, or 7 to 12. What de you do between 12 
and 1? A. Lunch. 

Q. Now, do you get any break or any supper hour when 
you work late? A. None. 


Q. Work straight through until one, 1 o’elock, you work 
on to 1 o’clock?) A. Until you finish. 

Q. Do you know how many men were on the B deck— 
withdraw that. 


About what time did this accident happen to Mr. Cas- 
tellano? A. About 10:30. 

(. At that time, sir, do you know how many men were 
working on the B deck?) A. On B deck? 
(166) Q. Yes. A. Two men are supposed to be there. 

Q. Two men. Do you know actually how many were 
there? A. No, sir. 

Q. After this box hit Mr. Cas‘:llano, you say you 
grabbed him and brought him under the wing? A. Right. 

Q. Can you tell us whether he was unconscious? A. 
He was dazed. 
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Q. Was he bleeding? A. No. 


(). How long did he stay under the wings? A. Say 
about 15, 20 minutes 
(). Then what hap} ned? <A. T think | helped assist 


lim to get to the escape hatch ladder, me and a few 
othe fellows. 

(). Did you final t off ft 1? A. Yes, he did, 
I didn’t leave the lower hold. 

(). You don’t know what happened to him after that? 
A. No. 

(). And do you remember when you saw him again after 
that? A. When he came back to work. 

(), About how long after this accident, do you (167) 
remember? A. About a year later. 

(). You know Mr. Castellano from the pier; is that right? 
A. Yes, sir. 

(). You socialize with him? A. No. 

(). Do you know his wife? A. No. 
(). Do you know his family? A. No. 
(). Does he know your wife? A. No. 
(). Your family? <A. No. 
(). Ever visit his home? A. No 

Q. He ever visit your home? <A. No. 

Q). Just know him as co-worker down at the pier; is 
that right? <A. Right. 


Cross Eaxramin tion by Mr. Serai: 


Q). Mr. Edward Salvatore, what is your job down (168) 
there? A. Passing the gear. 


The Court: I’m sorry, what was that? 
The Witness: Passing the gear. 


(). (By Mr. Sergi) Were you considered a gear man? 
A. You referring to cargo? 


‘ 
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Q. No, no. On banana ships, were you gear man? 
A. Right. 

@. And you would bring the hoxes of the rollers that 
you discussed before, yuu id ~~ing it to the docks next 
to the ship and they would . chem up and put them on 
the deck. A. No, sir. 

Q. No. Would you bring them on the ship yourself? 
A. No, sir. 

Q. How would they get on the ship? A. Deck men. 

Q. Deck men. Now, would you have it brought to the 
dc ks next to the ship? A. It’s already there. 

(). Where would that box of gear come from? A. The 
gantry. 

Q. What is the gantry? A. It’s a float. 

Q. Like a barge open float? (169) A. Right. 

(). How would the gear get onto the gantry? A. When 
we discharge it on the hanana ship before that one that 
was on now. When we discharge it from the lower hold 
if I’m on the deck, IT would land it on the gantry or if 
I’m in the lower hold, I’d fill the boxes. 

(). So when you were finished with the gear, you removed 
it from the ship and you put it on the gantry? A. That’s 
where it’s put, on the gantry. 

Q). Does it stay there? A. Yes, sir. 

Q. Do the conveyors stay there, too? A. Yes, sir. You 
are talking about them long machines. They all remain 
there, the long machines and the boosters. 

Q. The long ones and the small ones and the rollers, 
they all stay on thir gantry. It’s like a floating warehouse, 
is it covered? A. No, sir. 

(). Just open? <A. Yes. 

Q). A float, a large float? A. That’s right. 

Q). And the large machines and the smail machines 
and the rollers are all kept tiere? (170) A. That’s right. 

Q. When the gear is necessary for the banana ship, 
you would go over and get t'e gear box? No one would 
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bring the gear over? A. Nobody, the gear is laying down 
here on the gantry. They put a gangway man on that 
ship. You have two dock men out there which will hook 
it up, whatever they need in the hold in respect to those 
machines or the gear boxes will go into the hold if you 
have room. 

(. So the longshoremen operate a crane on the ship and 
they send down the hook or whatever the crane tables, 
right, and they send it down on the gantry, they hook up 
the gear they need and they bring it on the ship? A. 
That’s right. 

Q. Who decides whether. to pick out or take off the 
gantry? A. Everything comes out. 


4 


(). Who decides whic’ piece take off first? A. I 
don’t follow you. 

(. Well there are rollers, are there? A. Everything 

mes out. 

Everything comes out at one time? A. Yes, sir. 

And where is it put? A. First on weather deck, 
it’s put on weather deck, (171) on A deck, it’s on A 
deck. 

(). Is it all removed at one time from the gantry? A. 
One time. 

Q. The boxes, the two gear boxes come on board where- 
ever you want to put it, A, B deck, weather deck, that’s 
where they put it. 

I understand. 

What I’m trying to find out Mr. Salvatore, does anyone 
vo onto the gantry, the floating barge and pick out the dif- 
ferent pieces of equipment or do you just take it up one 
at a time and put it up on the deck or put it down in the 
hatch where it’s needed? A. Mr. Sergi, they both come 
up and get both boxes, all the gear. If you’re only working 
one deck or four decks or six decks, that gear comes up 
on board the ship because you can’t later on turn around 
and send for more gear down there. 
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Q. But nevertheless it’s Bay Ridge longshoremen that 
take it from the gantry and put it in the ship? A. Sure. 

Q. And it’s Bay Ridge longshoremen who decide which 
cor veyor to put in a particular hatch, right? A. Mr. Sergi, 
that gear, them equipment that machines would belong to 
Number two come up there, all bananas. If you need 
one of them, three of them, whatever you need, they 
(172) all come up, you don’t interrupt the operation. 

Q. I’m trying to find out, Mr. Salvatore, you had how 
many large conveyors did yon have in Number one hatch? 
A. Number one, they carrying three large conveyors. 

Q. Three large conveyors. They were brought from the 
gantry and put into the hatch where it was needed; is 
that right? A. That’s number one. 

Q. One at a time; is that right? A. If they need him 
on deck, i* there is no room in the hold, they will go 
on deck end remain there until there 1s room. 

Q. Ian trying to find out, Mr. Salvatore, when you need 
the first conveyor to put in Number one hatch between A 
deck and B deck, who selects that particular conveyor to 
put between A deck and B deck; who makes that elee- 
tion? 

Who decides which one? A. T would assume the hatch 
boss. 

Q. The hatch boss works for Bay Ridge? A. Sure, that’s 
who he works for. 

Q. He would pick out any conveyor he wants to put 
between A and B; is that right? <A. Sure. 

Q. He could pick out any conveyor he wants to put be- 
tween B and C? And, the same for C and D? (173) 
A. Sure, he could do whatever he wants to. 

(). You have there defense exhibit A— 


Mr. Bushlow: No, Plaintiff’s. 


Q. (By Mr. Sergi) Defense double A in evidence, one, 
two, three and four. I ask you to look at number two. 
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l'o vou recognize that as a conveyor that ~-as used by 
Bay Ridge? A. Yeah. 

Q. And de you recognize the conveyor in picture num- 
ber three as a conveyor used by Bay Ridge? A. Yeah. 

Q. And the one in number four, a conveyor used by Bay 
Ridge? A. I can’t see the sides of it, but most likely 
that’s the kind they use. 

(). That’s the kind they use; is that right? A. Yes. 

Q. But you say that in Plaintiff’s Exhibit No. 4, that’s 
different than the ones in the defense exhibit double A? 
A. Oh, yeah. 

Q). That’s different? A. Sure. 

Q. Who decided to put the conveyor that is in Plain. T's 
Exhibit No. 4 between A and B in that particular (174) 
hatch; was it the hatch boss? A. In that atch or on 
that day? 

(). In that hatch. A. She goes there all the time. 

(). Who puts it there? A. Excuse me, now. You mean 
from A to B? 

Q. Yes. A. Or put it in this hatch? 

(). In that hatch between A and B. A. This machine 
comes up there all the time. 

(). It’s the hatch boss’ decision to put it there, right? 
A. Let me explain something to you. 

Q. Don’t explain. If you can’t answer my question, don’t 
answer, please. 

Is this conveyor, Plaintiff’s Exhibit 4 different than the 
conveyor in Defense Exhibit double A? A. Yes, sir. 

(). What is the difference? A. I notice it distinctly be- 
cause of this here rail. 

(. What is the difference Mr. Salvatore? A. This here 
machine 1s either a foot or two longer than the other 
machines. 


The Court: You are talking about when you say (175) 
this, you are talking about Exhibit 4? 
The Witness: I am talking about B. 
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The Court: The small photograph? 

The Witness: Right. 

The Court: All right. 

The Witness: She’s a foot or two longer. 


Q. (By Mr. Sergi) Longer? Is that why it’s used be- 
tween A and B? A. Yes, they use it there, that I don’t 
know, but that machine is always, I would say, 90 out of 
100 ships used from A to B deck, that machine. 

Q. Is that hatch number one or number two? A. Num- 
ber two. 

Q. And does hatch number one have the same type of 
conveyor between A and B? A. I wouldn’t know. 

Q. You work only one hatch or were you told specifi. 
cally to look at this particular conveyor and no other con- 
veyor? <A. No, sir, no, sir. I work number one hatch, 
I work number four hatch, maybe work number one hatch 
twice in a year. I used to be, if you want me to explain 
to you—or you don’t want? 

Q. I want to know did you ever work hatel number 
two? (176) A. The whole five years that I’m there. 

Q. Did you ever work hatch number one? A. As a gear 
man or as a deck man? 

Q. Working bananas, did you ever work— <A. As a 
gear man | worked about three days in number one; in 
five years as a deck man, maybe five times. 

Q. Do they have the same type of conveyor as in the 
small photograph, Plaintiff’s Exhibit 4? A. IT wouldn’t 
know. 

Q. You would not know? A. No. 

Q. Now you see in Plaintiff’s Exhibit 4, there is a box 
in the photograph? A. Yes, sir. 

Q. Were those boxes or that size box being discharged 
at this time of this occurrence, this accident? A. No, 
sir. 

Q. Is that one of the size boxes being discharged? A. 
At the time of the accident? 
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Q. Yes. A. No, sir. 

Q. That was neither one? A. At the time of the acci- 
dent, no, sir. 

Q. Neither one? A. No, sir. 

(177) Q. Do you know when that photograph was taken? 
A. No. 

Q). The small photograph? A. No, sir. 

(. Do you see the box in the small photograph, what 
brand of bananas is in there in the box in the photograph, 
Plaint:.(’s Exhibit 4? A. Box has got it written on it, 
Dole. 

Q. What brand bananas is being discharged in the large 
photographs, Defendant’s Exhibit double Af? A. It’s got 
written on it, Dole. 

Q. Same size box? A. I believe it is. 

Q. And in all the photographs there, you see in 4 and 
the manner in which a Dole banana carton is being dis- 
charged, is that the way it’s done? A. ‘Yes, sir. 

‘). Anything wrong with that? A. TI don’t see anything 
wrong. 

Q. Did you see anything wrong on the day of this acci- 
dent about the way the cartons were being discharged? A. 
Worked in a similar manner. 

(. Now, I understand that you don’t know how this 
accident happened; is that correct? A. That’s right. 
(178) Q. You don’t know how that box fell? A. No, 
sir. 

Q. You don’t know if it was thrown down, dropped down, 
or kicked off a conveyor; you don’t know; is that right? A. 
No, sir. 

Q. Do you know that the box came down because one 
of the workers ierked the conveyor when he started it and 
the box rolled down the conveyor and then fell off; do you 
know that? A. Possibly. 

Q. Do you know that to be a fact? A. No, sir. 
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The Court: You don’t know that to be a fact. 


Q. (By Mr. Sergi) Now, have you ever operated a con- 
veyor? A. Yes, sir. 

Q. You operated that with a foot pedal? A. Yes, sir. 

Q. Just like a brake? A. Foot pedal. 

Q. And the more you push it down the faster it will go; 
as you take your foot off it will slow down? A. No, sir. 


The Court: You push your foot down, it runs; pick it 
up— 

(179) .Q. (By Mr. Sergi) Push down it starts; take foot 
off, it stops? A. Yes. 

Q. So it’s the man that operates the foot control, whether 
the conveyor is going to move slowly or stop or be quick? 
A. No, sir. 

Q. No. Now, if the operator of the conveyor stopped e 
on the pedal and the conveyor jerked and caused the box 
to roll down and strike another box and then fall off, 
that would have nothing to do with the sides of the con- 
veyor, would it, Mr. Salvatore? 


Mr. Bushlow: If your Honor please, if Mr. Sergi 
is asking him an opinion, | will object; he has not 
been qualified as an expert. 

The Court: Tl sustain it. 

Mr. Bushlow: I will not object if Mr. Sergi will 
concede this man is an expert. 

Mr. Sergi: I con’t concede anything. 

The Court: You objected, I will sustain it on the 
same ground as before. This man was not an ex- 
pert on that question. 

Mr. Bushlow: By that objection, your Honor, T 
do not wish to disturb my original exception. 

The Court: You can withdraw it, he’s on the 
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(3) WILLIM JACKSON, was duiy sworn accordin,; to 
law and testified as follows: 


Di ect Examination by Mr. Bushlow: 


Q. Mr. Jackson, what is your occupation? 4. Long- 
shoreman. 

(). How long have you been a longshoreman, Mr. Jack- 
son? A. About 24 years. 

(). Mr. Jackson, during those 24 years, have you worked 
on any specialty, longshore work or have you done just 
general cargo work. <A. I did general cargo and ba- 
nanas. 


The Court: General cargo and bananas. 
The Witness: Yes. 


Q). How long have you been working on bananas? A. 
‘out 24 years. 
Q. Do you know the plaintiff in this action, Mr. Castel- 
lano? <A. Yes sir, I do. 

(). How long do you know him? A. About 17 years. 

(). How do you know him? A. As a friend. 

Q. Well, how did you get to meet him? (4) A. I got 
to meet him on the pit. 

Q. While you were working? <A. Yes. 

Q. What kind of a boat?) What kind of cargo were you 
discharging when you met? A. Banana boat. 

Q. On sanuary 15, 1970 did you work that day? A. 
Yes, I was. 

Q. What pier were you working at? A. Pier 42. 

Q. What river? A. East River. 

(). Remember the name of the boat you were working 
on? A. No, I don’t. 

Q. Do you know what kind of cargo you were discharg- 
ing? A. Rananas. 

@. And was Mr. Castellano working with you that day? 
A. Yes, he was. 
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Q. What is his occupation or what is his job on the 
pier? <A. He’s an electrician. 

Q. Does he have anything to do with the actua 
moving of the bananas? <A. No, he doesn’t. 

.Q. Does he have anything to do with the rigging up and 
placing into place of any of the machinery? A. No, he 
doesn’t. 

Q. What is his job if you know? <A. His job is to hook 
up the machine, the electricity to the machine. 

Q. What was your job on that day? A. My job is to 
work the machines after I ficished the A deck, the first 
deck. 


The Court: I don’t understand. Your job was to work 
the machines? 

The Witness: Yes. I econtrol— 

The Court: On A deck? 

The Witness: On A deck. 


Q. Now, Mr. Jackson, in order for us to U. ‘erstard 
what time did you come to work that morning?  \. 8:00 
o’clock. 

Q. Did you go aboard the vessel? Did ;0u go on board 
the ship? A. Yes, i did. 

Q. Now, did you get on, how did you get on the ship? 
Through the port doors or from the top deck? (6) A. 
We can’t go up through the porthole. We ean go up 
through the porthole, the first three, four men, if we can’t, 
we go up on deck. 

Q. What was the first thing you did that morning when 
you got aboard the vessel? A. We moved the boxes so 
that the other men can come down. We make a hole for 
the other men. 


The Court: Make a hole for the other men to come 
down? 
The Witness: Yes. 
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(). Now, what do you mean when you say you make 
a hole for the other men? Just what do you mean? A. 
Sometimes the bananas all the way up to the top. We can’t 
put the machine in the door. 


The Court: What’s? Puts— 
The Witness: Gantry. 
The Court: All right. [’m with you. 


A. We just can’t put it in the door. Maybe four, 
five feet and then we take about four men out of the 
four men in the hatch, we work on each side of the belt 
and inake it to a hole we ean get five feet in. 

Q. So, you can put some pieces of pipes in there; is 
that right? <A. Yes. 

(7) Q. From then on, you can use the equipment; is that 
right? <A. Ves. 

@. And when you finally make a big enough hole so 
you can use the equipment, what do you do with the other 
bananas on A deck? A. We work until we ean get the 
square— 


The Court: Get the what? 
The Witness: Get the square finished. 


Q. Now, when the square is finished, while you’re work- 
ing on A deck, is that square of the hatch open or is it 
closed? A. Closed. 

(). Now, when you finish the benanas from the square 
of the hatch— A. We work five and in. After we finish 
five, then we do from the side of the ship, and then we 
need more fellows with the deck. We open up the square. 

“Q. All right. Now in order to open up the square, you 
say you get two fellows? A. Yes. 

Q. And the deckmen, what de the deckmen do? A. The 
deckmen, they use the winches. 

(). They send a line down and use the power (8) winches? 
A. Yes. 
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Q. To pick up those doors, oper tiem up; is that right? 
A. Yes. 

Q. So, now you open up the whole deck on the A deck 
and you can look down and what do you see when you look 
down? A. Three hatches full of— 

Q. Full of what? A. Bananas. 

Q. How are those bananas crated? A. By boxes 

Q. Woode or cardboard? <A. Cardboard. 

. Now, what wonld vou do then? A. Bring in two 
more fellows. We would lixe make a hole so we can get 
the long machine down on B deck. 


The Court: What machine? 
The Witness: The long iaachine. 


Q. When you say “long machine” you mean the con- 
veyor? A. Yes. 

Q. That would go from what deck to what deck? (9) 
A. It would go from A to B. 

Q. When you finish making that hole, how does the ma~ 
chine come down? A. The deckmen send it down. We 
range it up, we build it up to the size we want it. 

Q. And when the deckmen send it down, then the long- 
shoremen set it up in the way they want it; is that right? 
A. Yes. 

Q. Now, when it’s all set up, does Mr. Castellano have 
anything more to do then? A. He puts the electricity 
in. 

Q. Then, he comes down and p the electricity in? 
A. Yes. 

Q. Now, after you’ve got this all set up in the A deck 
to the B deck, what did you do next? A. I come back 
on A deck and run the belt. 

Q. Now, when you say “come back to A deck to run 
the belt” you mean that you were the man who stood by 
the top of this conveyor and controlled the conveyor run- 
ning from the B deck to the A deck? A. Yes. 
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Q. How did you, what apparatus did you have to con- 
trol this conveyor? (10) A. I have a pedal. 

Q. Foot pedal? <A. Yes. 

(). In order to start the conveyor, wlat do you have to 
do with the pedal? A. T niash it down with my feet. 

Q. Push it down? A. Yes. 

(). Now, when you take your foot off, what happens? 
A. Stops. 

(). You’ve got to stand there with your foot down; is 
that right? <A. Yes. 

(). As you’re standing there, what are you facing now 
as you look down? Can vou see the B deck? <A. Yes, 
I can. : 

(). And do vou see the end of vour machine on the B 
deck? <A. Yes, I do. 

Q. And can you, I thought your Honor-— 


The Court: No, go ahead. 


(). And can yo. see the rollers that connect to the end 
of your machine? A. Yes, T ean. 

(11) QQ. And do the banana boxes come off the roller 
onto your conveyor up to vou? A. They do. 

(). Now, when the men are working down on the B deck, 
is the A deck all finished? A. Yes, sometimes, and some- 
times no. 

(). But now, you’ve got the men working on the B deck. 
Are most of the longshoremen working on the B deck 
now? A. Yes, they are. 

(). Now, does there come a time when the entire square of 
the B deck has been cleared away? <A. Yes. 

Q. What do they do now with the covers on the B 
deck? A. They do the same they do 01 A deck. 

Q. Some people go down and make another hole to put 
another conveyor down? A. Yes, they do. 
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Q. And there comes a time when the B deck is com- 
pletely cleared of bananas; is that right? A. Yeah, they 
do. 

Q. Where are the longshoremen, where do they go after 
the B deck is finished? (12) A. They go to C deck. 

(.. Jo any longshoremen stay on the B deck at a’? A. 
Yeau, they do. 

Q. How many? A. Two. 

Q. Two men? A. Yes. 

\). How many men are on the A deck with you? A. 
One more. Two withme. One and— 

Q. There’s two altogether? - Now, you told me wt at your 
job is to stand at the machine? A. Yes. 

@. What does the other man do? A. The other man 
stands at the door. 

Q. Stand at the door? A. Yes. 

(. And is that, those are double doors where the ba- 
nanas go out on the pier? A. Yes. 

Q. What did he do there? What’s his job? A. He’s 
standing there straightening the boxes. 

Q. To see the boxes go out and go around to the truck; 
is that right? <A. Yes. 
(13) Q. Now, let’s go down the B deck. Can you see the 


8B deck from where you are? A. No, I can’t see the whole 
B deck. 

Q. Can you see where the edge of the machine is? A. 
Yes. 


Q). And can you see this man who’s standing there, well, 
there are two men. What does one man do? A. One man 
is standing on the end. 


The Court: One man is standing on what? 
The Witness: One man is standing on the end of the 
belt. See that the boxes come up. 


Q. Where’s the other man? A. If there is on C—man, 
the other man is mashing the— 
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Q. Mashing the pedal like you are? Where are those 
bananas coming from? From the U deck now? A. Com- 
ing from C deck. 

(). C deck to B deck? <A. B deck. 

Q. He’s doing what you’re doing except on B deck and 
you’re dorsg: ‘¢ on A deck? <A. Yes. 

Q. And ' say one man stands down at the bottom 
of your e yor? (14) A. Yes. 

Q. What is his job? A. See that the boxes come up 
straight. 

(). Now, ‘where are those boxes coming from before they 
get onto your conveyor belt? A. Coming over the roller. 

(). If nose boxes are not properly put on the conveyor 
belt at the bottom- 


Mr. Sergi: Objection to the form of the ques- 
tion. 
The Court: Sustained. 


(15) Q. What do you mean when you say that he’s 
there to see that the boxes are properly put on the belt? 
A. Yes. 


Q. What do you mean by that? A. Well, sometimes 
when the boxes come they turn. 


Mr. Sergi: I can’t understand. 
The Court: Sometimes the boxes, they turn 
around. They turn. That’s what we have so far. 


A. They'll come up one side on my belt. 

Q. What happened? A. They will fall off, some of 
them 

Q. Are you familiar with those conveyors that go 
from the D deck to the C deck and C to B and B to A? 
Did you work with them all those years? A. Yes, I have. 

Q. Now, the conveyor that goes from, have you worked 
on A deck at some times? <A. Yes. 

Q. Have you worked on B deck? <A. Yes. 
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Q. Have you worked on C deck? A. Yes. 

Q. Worked on the D deck? <A. Yes, I have. 
(16) Q. This conveyor that goes from the D deck to the 
C deck, are there any rails on the side of it? A. Yes, 
there is. 

Q. Are those rails welded in an upright position? 


Mr. Sergi: Why dun’t he ask him. I object to 
the leading. 


Q. How are these rails put on the conveyor? 
Pardon me? 

Q. How, describe to this jury and the Court what those 
rails look like on the conveyor and how they are put to 
use. A. On the A deck— 


The Court: He asked you from D to C. 
The Witness: From D to C? 
The Court: Yes. 


A. Well, from D to C they are folding rails. 

Q. They fold? <A. Yes. 

Q. How high are they, if you remember? A. I’d say 
from three and a half to four and a half inches high. 

Q. I show you Defendant’s Exhibit XAA and I believe 
this is picture No. 2, T hope. T show you picture No. 


9 


The Court: That’s AA-2. 


(17) Q. AA-2 and ask you to look at it and tell me if 
you can see those rails which you have just des-ribed? 
A Vee: 

Q. Where are they? 


Mr. Bushlow: Have we got a pencil here? 
The Court Clerk: What color? 
Mr. Bushlow: Red, I guess. 


The Court: That’s the size of the rails going from D 
deck to C deck? 
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The Witness: Yes. 


Q. Will you just make a cross on there. Now, while 
you have that picture, the conveyor going from the C 
deck to the B deck, is that the same type of a conveyor 
as that? <A. Yes. 

(). The same type of rails? A. Yes, they are. 

Q. Now, the conveyor going from the B deck to the 
A deck where | were, is that the type of conveyor they 
use? <A, No. 

Q). It’s a different type? A. Yes. 

(. Would you take a look at those four pictures and 
see if you can sce in Defendant's Exhibit AA-1, 2, 3 or 
4 whether there is a picture of the conveyor going from 
the (18) B deck to the A deck? A. T can’t see the end 
of it going from B to A. 

Q). The end of it, but is there a sarge picture of it? 
A. No. 

@. Now, Mr. Jackson, T show you Plaintiff’s Exhinit 
4 for Identification and ask you to tell me what this is. 
A. This is a belt going from B to A. the top of it. 


Mr. Sergi: What? 
The Court: It’s a belt going from B to A, the 
top of it. 
The Witness: Yes. This is the top. 


The Court: Yon stand right alongside of that posi 
tion? 


The Witness: Yes. 


(. Now, one more question on that belt. Is that the 


exact conveyor that you used on January 15, 1970? 
A. Yes, it is. 


Mr. Bushlow: TI offer it in evidence, your 
Honor. 
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Mr. Sergi: Your Honor, may we have a side- 
bar conversation or if you prefer to excuse the 
jury at this time we can have a conference dur- 
ing their absence. 

The Court: Let’s have a sidebar conference. 

(19) (The following sidebar is heard out of the hear- 
ing of the jury.) 

The Court: What’s the objection? 

Mr. Sergi: There is no proof that the boxes 
came hetween—fell down A to— 

The Court: He’s— 

Mr. Sergi: Let me finish my objection. 

The Court: He’s not offering it for that purpose. 

Mr. Sergi: Then, I believe, it is | ing offered 
for other purposes? 

The Court: To show the conveyor belt, that’s 
all. 

Mr. Sergi: Your Hcenor- 

Mr. Hart: Look at that comparison there. 

Mr. Sergi: TI object to the introduction of this 
conveyor helt unless this is the conveyor belt from 
which the box fell. 

Mr. Bushlow: T am going to prove that through 


him. 
Mr. Sergi: Otherwise it’s irrelevant and tmma- 
terial; just not in the ease. As he says, that’s 


v ere the box fell from. 

The Court: All right. He says he’s going to 
(20) show that. 

Mr. Sergi: When? 

Mr #8ushlow: Just a moment. Even if I don’t 
show that he that is the exact conveyor helt 
that was used on the day of this accident. 

Mr. Fiart: ‘So, are the others. 

The Court: What are you going to do, block 
out the boxes? You’re going to have him tell that 
these are the size of the boxes? 


(22) 
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Mr. Bushlow: That’s not the box at all. 

The Court: How come the boxes— 

Mr. Bushlow: Outside of the boxes. 

The Court: Block the boxes out? 

Mr. Bushlow: Outside of the boxes. 

The Court: Block the boxes out? 

Mr. Bushlow: I don’t care. 

Mr. Hart: Tear it up. 

The Court: He says he stands right here and 
this is where he stands. It’s to operate the ma- 
chine and this is his position, where he operates 
this belt from. To block out the boxes, I think 
that’s admissible. 

Mr. Bushlow: That’s not the boxes that was-— 
I am asking, is this the type of box that fell be- 
eause he testified— 

Mr. Hart: How about instructing the jury to 
disregard that box. 

The Court: We are not going to show it to 
the jury yet. 

Mr. Cichanowiez: Ts that a sulu or eabana? 

Mr. Hart: Cabana. 

Mr. Bushlow: Then we'll show it to the jury 
when your Honor is finished? 

The Court: Let’s see. 

Mr. Sergi: If he says the boxes fell off a con- 
veyor that looked exactly like that— 

Mr. Bushlow: That’s the conveyor. 


The Court: He says this is the conveyor he 
was operating on that day. 

Mr. Sergi: We don’t know where the boxes 
came from. 

The Court: He is going to ask him. Let it— 
for Identification, that point. Ask him additional 
questions. 


(The following took place in the presence of the 
jury.) 
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Q. Do you know whether Mr. Castellano had an acci- 
dent on January 15, 197 A. Yes, I do. 
Q. Do you know what— ___thdrawn. 


Mr. Sergi: I can’t understand and I can’t see 
through you. 


Q. Do you know whether he was hit by any object? 
A. Yes, I do. 

Q. What was he hit by? A. By a box. 

Q. Box of what? <A. Sananas. 

Q. Do you know +! re the box of bananas came 
from? A. Came fron. »2tween B and A deck, off of my 
machine. 


Q. Did it come off this conveyor? A. It did. 


Mr. Bushlow: T now offer it into evidence, your 
Honor. 

Mr. Sergi: No objection. 

The Court: To be received. 

(23) The Clerk: One photograph. 

Mr. Hart: If your Honor please, T don’t think 
this man testified he saw a box fall. 

The Court: He said, it came off this conveyor. 


Mr. Hart: Did you see it? 
The Witness: Yes, I did. 


Mr. Cichanowicz: The question was never asked. 

The Court: He just answered it. 

The Clerk: Plaintiff’s Exhibit 4 received in 
evidence, 

Mr. Bushlow: Thank you. 


Q. Now, Mr. Jackson, on the particular day, January 
15, 1970, on the Polarstein, how many different types of 
boxes were there in which the bananas came? A. We have 
two different. 


The Court: Wait a minute. 
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Mr. Cichanowicz: Objection to the form of the 
question. 

The Court: Read back the question. Don’t an- 
swer the question. 

(The question was read back.) 

The Court: No, I'll allow it. 


(24) The Witness: Answer? 
The Court: Yes. 
The Witness: Two. 


Q. Did those boxes have any names you longshoremen 
vall them? A. Yeah, they do. 

©. Do you remember the names? A. No, T don’t. 

Q. Do you remember whether there was any differ- 
ence in the sizes of those boxes? A. Yes, I do. 

(). Now, can you tell us in your own words what 
was the difference in the sizes of those boxes? A. One 
of them was shorter and taller, shorter and higher. 

Q. I show you this hox which is Plaintifi’s Exhibit 
4 in evidence. 


The Court: Wait a second. Now— 

Mr. Sergi: Your Honor, that was supposed to 
have been excluded. 

The Court: Wait a minute. Nothing has been 
excluded, yet. One of the boxes was shorter and 
taller? 

The Witness: Yes. 

25) The Court: One was what? 

The Witness: Regular. 

The Court: Regular. What does that mean? 

The Witness: That means like the size you get in— 

The Court: You know you're talking to a lot of peo- 
ple that don’t know what you're doing now. 

The Witness: Well, one of the boxes is much higher 
than the other one. 
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The Court: One box is higher than the other. That's 
the shorter and truler one. 

The Witness: Yes. 

The Court: Then, what is regular, more square? 

The Witness: Yes. 

The Court: More lor: ? 

The Witness: More square and more long. 


Mr. Hart: Can we have that reduced to milli- 
meters and inches, if he knows? 

The Court: You can do that eventually, but now 
he’s going to show him Exhibit 4. 

Mr. Cichanowicz: More square, more long than 
what? 

The Court: I know for present purposes, we got 
two distinctions. One is shorter and longer and 
(25) one is more square and more long. 


Q. T show yon Plaintiff's Exhibit 4 in evidence and 
I ask you to look at that box and I ask you to tell me 
which one of the boxes, if any, is that one? Ts that one 
of the boxes or type of boxes that was being discharged 
on January 15, 1970? A. This is the type of box. This 
is the small one. 


Mr. Bushlow: That’s the small one. 
The Court: That’s the one: that’s the regular 
one. 


The Witness: The regular one. 


Q. Now, from the—you say you started to work at 
eight o’clock in the morning? <A. Yes. 

Q. You worked until twelve? A. Yes. 

Q. Have lunch? A. Yes, one hour. 

(). Come back at one o’clock? A. Yes. 

Q. From eight to twelve, where do you work? A. On 
A Deck. 

Q. Came back at one o’clock? (27) A. Pardon? 
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Q. Came back at one o’clock after lunch? A. Yes. 

Q. Where did you go back to work?’ A. On A Deck. 

Q. Is that running the conveyor belt? A. Yes. 

Q. Until, do you know about what time this acci- 
dent happened to Mr. Castellano? A. Around 10:30. 

Q. So, from 1:30 until ten o’clock, did you do any 
other type of work on that vessel except as you have 
just told us at A Deck, running the conveyor? <A. No. 

(. Did you see the boxes of bananas as they came out, 
came up from D to C, C to B? Did you see them as 
they came up? A. Yes. 

Q. Can you tell me approximately what time, if you 
remember, you started getting—withdrawn. 

Did there come a time in the day or evening when a 
different type of box started to come up? A. Yes. 

Q. About what time was that? (28) A. Around 6:30, 
seven o’clock. 

Q. What type of box was coming up now? A. The 
taller boxes, the higher boxes. 

(). Where were they coming from, if you know? From 
which level?) A. From the D Deck. 

Q. Did you change any equipment to accommodate 
this higher box? A. Yes, we did. 

Q. What did you do? A. We changed the belt from 
3. to. A; 


The Court: I beg your pardon? 

The Witness: From B—from A to B, we changed the 
belt. We didn’t change the helt. We had to do some 
more rigging. We had to lower the belt because of the 
big boxes, 


The Court: Had to lower the belt. 


Q. Why did you have to lower the belt? A. Because 
on the other boxes we usually put seven racks on the 
floor. But on the higher boxes we had to put six. 

Q. Now, so we understand this, you say you put racks 
on the floor? <A. Yes. 
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(29) Q. Is this something you had to rest the belt on? 
A. Yes. Had to rest the belt on. 

Q. Put the belt on that; is that right? A. Yes. 

Q. So, when you put seven, seven is higher than six? 
A. Yeah. 

Q. So, for the big boxes you had to put six and 
take one away? A. Yes. 

Q. What was the reason ivr that?’ A. Because of the 
big boxes. Coming from the B Deck because the machine 
was— 


The Court: I do follow you. 

Mr. Bushlow: The machine was under the coming, 
coming on the A Deck? 

The Witness: On the B Deck. 


Q. On the B Deck? A. Yes. 

Q. So, if the machine, if there was not enough space 
between the machine and the coming, what would hap- 
pen to the boxes? A. “he boxes would never come up. 

Q. Never come up? ,30) A. No. 

Q. So, you changed the pitch of the conveyor? A. 
Yes. 

Q. Mr. Jackson, to get back to that Plaintiff’s Exhibit 
4 in evidence. That small picture, would you tell me 
about the rails. Are there any rails on that conveyor 
going from the A Deck to the B Deck? Any side rails 
from B to A? Is there any difference between those 
rails going on A conveyor from the B to the A Deck than 
the conveyor going from C to B? A. Yes. there are, 

Q. What is the difference? A. These are standing 
rails. You cannot fold these rails on this machine. 
They are much lower. 

Q. Those rails, are they attached to the conveyor them- 
selves? A. Yeah, they are. 

Q. And how high are those rails going from the B 
Deck to the A Deck? A. From two and a half to three 
inches high. 
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Q. Now, when the larger boxes started to come up, as 
you say, around 6:30 to seven o’clock, outside of changing 
the pitch on that conveyor, was anything done to the 
rails? A. No. 

(31) Q. Was anything added to the rails? A. No. 

Q. Were the rails made any higher? A. No. 

Q). And if you know, sir, how much higher would you 
say those big boxes were than the other boxes? <A. I’d 
say from three to three and a half inches high. 

Q. Now, during the day, sir, did you see any ship’s 
officers or crewmen or mates come down into the hole 
of this ship? <A. Yes, I did. 

Q). About what time did you see any? Between eight 
o'clock in the morning and twelve o’clock when you 

. went out for lunch?) A. When we finish A Deck we come 
down to the ship. 

Q. You caine back at one o’clock and started working 
again. See him coming down around that time? A. 

’ Yes. 

Q. Let me ask you something, sir. As you worked 
from eight o’clock in the morning until twelve o’clock, 
you get a lunch hour; is that right? A. Yes. 

Q. Now, when you come hack at one o’elock and you 

‘ (32) work, do you get a dinner hour? A. No. 

(). You work straight through? <A. Yes. 


The Court: Mr. Bushlow, you're going to get 
the jury a little bit upset if T don’t give them a 
lunch hour. 

Mr. Bushlow: Not me, your Honor. 

The Court: So, T will do that right now. We'll 
take a lunch hour until 2:15. 

Don’t discuss the case during the lunch hour and 
we'll see you at 2:15. 


(A iuncheon recess was taken at 12:55 p.m.) 
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(33 (Time noted: 2:20.) 


(The following takes place in the presence of 
the jury.) 

The Court: Good afternoon. I am sorry I was 
a little bit late. I don’t like to be late but this 
month as you may have gathered, I’m in the so- 
called Miscellaneous part of this court. And the 
Miscellaneous judge is the unfortunate one who 
has all of the other cases for the judges who are 
away on other business and what have you and 
he handles a good portion of the Grand Jury pro- 
ceedings and other metters. I didn’t get out of 
here until well into the lunch hour and handling 
other cases. That’s the reason why. 

1° you'll aecept my apologies and we'll con- 
tinue. 


WILLIE JACKSON, resumed and testified further as 
follows: 


Direct Examination by Mr. Bushlow (Continued): 
(The last question and answer were read.) 


Q. You get any time off to have supper hour? <A. No. 

Q. And in the years you have heen working on those 
bananas boats, well, first on this January 15, 1970, did 
you know what time you got through with that boat? 
(54) A. About a quarter of 11. 


The Court: I beg your pardon? 

The Witness: Quarter after 11. 

Q. Have there been times when you worked later than 
that? <A. Yes, sir. 

Q. What’s the latest you ever worked? A. 5 o'clock 
in the morning. 
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Q. From § o'clock in one morning to— A. 5 o’clock. 

Q. 5 o’clock the next day? <A. Yes. 

(). All you had time was for lunch between 12 and 1 
on the day you started to work? <A. Yes. 

(). You had picked up those boxes of bananas on Janu- 
ary 15, 1970, picked them up? <A. Yes, I have. 

(). Both the longer box and as you said. the higher 
box? About how much would you say they weigh? A. 
Somewhere from 40 to 45 pounds. 

Q). Wa: it approximately the same weight, both boxes? 
A. Vd say, yes. 

(). Now, during this day, January 15, 1970, was there 

’) any safety helmets? A. No. 

. On January the 15th, 1970, or at any time before 
that day, had you ever been issued any helmets? A. 
No. 

Q. On January 15, 1970, the date of this accident, 
were you wearing a safety helmet? <A. No. 

Q. Do you know whether any of the other men work- 
ing in the No. 2 Hatch were wearing safety helmets? <A. 
[ can’t remember. 


Q. Was Mr. Castellano wearing a safety helmet? 
I can’t remember. 


(). Now, during the day you testified at certain times 
of the day a mate or officer of the vessel would come 
down the hold? <A. Yes. 

Q. You saw him? <A. Yes. 

(). Did he speak to you? <A. No. 

(). Can you remember on that day the last time that 
you saw any mate or officer come down into the hold 
of that ship? (36) A. About 15 minutes before the acci- 
dent T had seen one, 

Q. About what time would that be about? A. About 
10 after 10 or a quarter after 10. 

(). Where were you at that time? A. T was on the 
deck. 
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Q). Is that where you had been on A deck near the con 
trol of the conveyor from the A to the B deck? A. 
Yes. 

Q. Where was the officer or mate? A. He came 
where I was, beside me. 


The Court: Came to a point beside you? 
The Witness: Yes. 


Q. Do you know his name? A. No, I don’t. 

Q. Did you talk to him? A. No. 

Q. Did he talk to you? A. Yes, he asked me what time 
we were to finish. I told him about another hour. 

Q. While he was standing there did anything happen 
on the conveyor belt? A. Yes, it did. 

Q. What happened? (37) A. The boxes got hung up- 
stairs so IT stopped the belt. 


The Court: Wait a minute. 


The Witnes A box got hung up on the other end 
of the belt. 


The Court: Got “hung up” on your belt? 
The Witness: Yes. So, T stopped the belt. 


(). Where was it hung up, in the middle of the belt, 
near you or down on B deck? A. Down on B deck. 

Q. Did you see this? A. Yes, T seen it. 

Q. Was the officer standing beside you? <A. Yes. 

Q. Was he looking in the same direction you were 
looking? A. Yes, he was. 

Q. Did he say anything to you? A. He asked me was 
the man supposed to be there. By that time a man came 
and straightened the boxes out so T started the belt. 

Q. The man that came there to straighten the boxes 
out, was this the man, the second man down that hole 
who was supposed to be there? (38) A. Tt was supposed 
to he two men. 

(. How many was there? A. One at the time. 
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Q. Where was this one man during this entire opera- 
tion? A. He was in the back of the belt. 

Q. He was at the belt on the B deck same way you 
were on the belt on the A deck? A. No. He wasn’t. He 
was about six foot from the belt. 

Q. About how far from hin: was the beginning of the 
helt that went up from the B deck to the A deck? A. 
Six feet. 

(). And there was no man there, standing there, right 
at the hottom of your belt, was there? A. No. 


The Court: A man came and— 

The Witness: This was the man that Js standing six 
feet. 

The Court: That was the man who was doing the foot 
pedal work? 

The Witness: Yes. 


(). Now, when you st .pped your belt, what happened to 
the belt from C to B deck? (39) A. He stopped it, too. 

Q. Ile stopped his? A. Once he came straightened out 
the hoxes, he had to stop the belt. 

(). What about the belt from B to C deck? <A. It 
was stopped. 

(). And so the man then, you’re saying to us, that 
the man who was supposed to work the belt stopped his 
helt after you stopped yours and where did he go? <A. 
Ile came to straighten out the boxes 

(). Straighten out the boxes which were on your con- 
veyor going up to the A deck: is that right? A. Yes. 

(). When this was being done, wher» was this mate or 
officer of the vessel? A. He was standing heside me. 

Q). After this was straighten out, for how long did 
he stay? A. About 45 seconds or half a minute. 

Q). Then, what did yon do? <A. T started the belt back 
again. 

(). When you started up the belt, did the officer stay 
there? <A. No. 
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(40) Q. Did there come a time after that when some- 
thing else happened on your conveyor? A. Yes. 

Q. Then what? A. The same thing happened. Backed 
up and stopped the belt so the man came over and 
straightened up the boxes again. 

(. Now, during this time, how many men were work- 
ing on B deck? A. T seen one. 

€. Do you know where the other one was? A. No, I 
don’t. 

Q. The second time this happened, did you stop your 
belt? A. Yes, I did. 

Q. Did the man from the C deck to the B deck stop 
his belt? A. Yes, he did. 

Q. From the B deck to the C deck? A. Yes, all of them 
stopped. 

(). And he walked over and straightened this out? A. 
Straightened it out, yes. 

Q. When he straightened it out, were there any boxes 
of bananas on your belt? (41) A. Yes, there was. 

Q. After it was straightened out, what did you do? 
A. T started running it again. 

Q. What happened when you started it up? A. When 
I started running again, my belt, when T started running, 
when the belt—the belt automatically jwnped. When 
the boxes went tumbling, then T took my foot off the belt 
r ht away. Stopped the boxes from tumbling and it 
fell in the hole. 


Mr. Sergi: May we have it read back by the 
reporter, please. 
The Court: Read it back. 
(The last answer was read by the reporter. ) 
Q. In other words, Mr. Jackson, you're saying when 


you started the belt the boxes of bananas on the belt 
started to tumble? A. Yes, 
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Q. And then you took your foot off to stop the belt 
but that didn’t stop the boxes and they went ove. the 
side of the conveyor and went down in the hole? A. 
Yes. 

Q. Where you are standing, ean you look right down 
the hole? A. Yes, I ean. 

(42) Q. Did you follow the box down? A. Yes, TI did. 
I hollered first 

Q. What happened to the box? A. Hollered watch out 
helow and T hollered hut it was too late. The box already 
hit the fellow. 


Mr. Sergi: Exeuse me, box what? 
Mr. Bushlow: Had gone down. 


Q. Did the hox— 


The Court: Read it back. 
(The last answer is read.) 


Q. Where was u.ts fellow that the box hit? A. He 
was in the square hatch on D deck. 

Q. At that time did you know who it hit? A. No, 
i didn’t. 

(). Did you recognize who the box hit? A. No, I 
didn't. 

(). Did you later find out who it was? <A. Yes, I did. 

Q. Who was it that the hox hit? A. Plaintiff. 


The Court: You mean Mr. Castellano? 

The Witness: Yes. 

(). Before this box fell, had other boxes fallen down? 
(43) A. Yes, they had. 

Q. When these boxes had fallen down, do you know 
whether there were any officers or mates where those 
boxes fell? A. Once there was a mate when one fell. 

The Court: Oa the same day? 

The Witness: On the same dey, yes. 
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Q. And did the mate say anything to you about it? 
A “<"o, he didn’t. 

yw. Did you say anything to him about it? <A. No. 
(44) @. Have safety helinets been issued to the long 
shor men? A. Yes. 


Mr. Sergi: Objection. 

The Court: Sustained. Disregard that. That's 
improper, Mr. Bushlow. 

Mr. Bushlow: Before I ask the last question, 
your Honor, may we have a conference. 

The Court: Yes. 

(A side bar discussion is held out of the hear 
ing of the jury.) 

Mr. Bushlow: Your Honor, if after this acci 
dent did they use safety nets, my purpose for this 
is to show thi: ire operation was an unsafe 
operation. [ can show it by what hapnens after 
wards. 

Mr. Sergi: No. 

The Court: Like the railroad cases, you can't 
take anything and call it unprotected and show 
afterwards they put gates on or something econ 
tributed. It showed negligence. This is a ques 
tion of negligence and a question of negligence you 
can’t take subsequent predications and take them 
and relate them to prior— 

Mr. Cichanowiez: Even unseaworthiness, I (45) 
.n’t see unfit at the time. You don’t see what 

practice was later on. 

The Court: Right. The nets as T see it, sea 
worthiness is a condition and— 

Mr. Bushlow: Standing of a reasonable— 

The Court: That’s your U. S. safety regula 
tions? 


Mr. Bushlow: Not all the time, ro, sir. There 
are a lot of things— 
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The Court: I’m not going to allow it, Mr. Bush- 
low. 

Mr. Bushlow: There is a custom and _ practice 
and that custom and practice is negligent. 

The Court: Both of these gentlemen have tes- 
tified up to this accident + y never used— 

Mr. Hart: That was the custom. 

Mr. Bushlow: But I want to show, even though 
it was the custom and practice that doesn’t mean 
it was. 

The Court: That you bring in with an expert, 
not through this witness. 

Mr. Bushlow: TI got a man, I have the next 
witness on that. 

The Court: Expert maybe but not this witness. 

Mr. Bushlow: By an expert, the man’s been 
(46) doing this for 25 years. I’m qualifying him as 
an experi. 

The Court: No. 

Mr. Bushlow: Who would be an expert? Who’s 
a better expert? 

Mr. Sergi: We’re not going to tell you. 

The Court: Someone who operates a foot pedal, 
that’s not an expert. 


Mr. Bushlow: The man’s heen doing it 25 years. 

Mr. Cichanowiez: Ts that the guy who dropped 
the— 

Mr. Sergi: No. This guy. 

Mr. Cichanowicz: Other guy was it— 

Mr. Bushlow: I’m going to try to qualify him, 
your Honor, if you overrule, 

The Court: If they object I’m going to sustain 
it. 

(The following takes place in the presence of 
the jury.) 
Mr. Bushlow: No further questions. 
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Q. Mr. Jackson, do I understand that the box that 
the plaintiff here dropped froin your conveyor? (47) 
A. Yes, it did. 

Q. Will you tell us again, please, how that fell off? 
A. It was tumbling over and over. 

Q. Du it slow. A. Over and over like this. 


(Witness indicating.) 


Q. What caused it to fall over? A. Once you start 
the belt it jumps. 

Q. Once you start the conveyor? <A. Yeah. 

Q. It jumps? A. Yeah. 

Q. And that’s what happened here? A. Yes sir. 

Q. You started off the conveyor and the boxes jumped? 
A. The boxes turned over like—(indicating). 

Q. Backwards? A. Backwards. 

Q. And it rolled down the conveyor? A. Yes, started 
tumbling down. It hit the next box behind and it went 
over, 

Q. You had stopped your conveyor? (48) A. Yes. 

Q. Right. And you're between A and B? A. Yes, 
IT am. 

Q. And when you stopped your conveyor, there were 
boxes on the conveyor? A. Yes. 

Q. Nothing fell off when you stopped the conveyor? 
A. No. 

Q. Nothing fell off while the conveyor was working 
and the boxes were coming up to your deck? That box 
did not fall off? A. T didn’t understand you. 

Q. What? <A. I don’t understand what you're saying. 

@. You had a conveyor—withdrawn. 

Were you on A deck? <A. Right. 

(). There was a large machine conveyor from A deck, 
let’s say, A deck is up there, okay? <A. Right. 

Q. A deck down to B deck? <A. Yeah. 
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Q. And there was another conveyor from B deck down 
to C deck? (49) A. Yes, there was. 

@. Another conveyor from C deck down to D deck? 
A. Yes. 

(. And the boxes were coming from D deck? <A. Yes. 

Q. On the conveyor, coming up from D to C and from 
C to B and from B to A? A. Right. 

Q. Right? A. Right. 

Q. And these boxes were coming up and something 
happened and you stopped your conveyor? A. Yes. 

Q. When you stopped your conveyor, there were boxes 
on the conveyor? A. Yes. 

Q. Up to that point the boxes did not fall off yet? 
A. No. 

Q. And the box fell off when you started off the ma- 
chine and it started off quickly? <A. Yes. 

Q). Now the box began rolling down the conveyor? A, 
Yes. 

(90) Q@. And went fren box to box to hox and then 
it fell off? A. No. 

Q. Did it hit another box on the conveyor? <A. Yes, 
it did, only one box. 

). One box? That’s when it fell off the side? A. 
Yes. 

Q. It didn’t fall off until you started the machine? A. 
Right. 

(). And it didn’t fall off heeause the sides were too 
small, it fell off heeause vou started the machine and 
it rolled down and hit another box and then, fell off: is 
that right? A. Say that again. I’m sorry. T didn’t 
understand you. 

Q. You don’t understand me? Would you read it 
please? 


(The question is read back.) 


A. Well, T guess so. 
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Mr. Sergi: No other questions. 

Mr. Cichanowicz: No questions. 

Mr. Hart: No questions. 

Mr. Bushlow: No questions, your Honor. 


(50a) The Court: You may step down, Mr. Jackson. 


(The witness is excused.) 
as * * 


(224) Mr. Cichanowiez: I think T’ll go first, may it 
please the Court, the defendant respectfully moves 
to dismiss the complaint on the ground that the 
plaintiff has failed to make out a prima facie case 
with respect to negligence as well as with respect 
to the claim of unseaworthiness. 

Now with this motion T also join a motion for a 
directed verdict with respect to both causes of action. 
According to the evidence and the only evidence in 
this case, as to how the accident occurred, it appears 
that a box was caused to start toppling and as it 
toppled it hit another container and fell into the 
ho.d below. 

According to the witness Jackson, this oceurred 
when he started the conveyor. Under these circum- 
stances, I respectfully submit under the Osser ease, 
there is neither negligence or unseaworthiness on the 
part of the vessel. This accident was due to, say, the 
isolated act of a fellow employee and therefore, un- 
der the Q..ser decision, there is neither negligence o1 
unseaworthiness; no basis for liability against the 
vessel. 


This is according to the evidence, the proximate 
‘ause and the only proximate cause of the accident. 

The testimony with respect to sides or whatever 
they were called on the conveyors, nets, et cetera, in 
no way caused or contributed to the accident. 


(227) 
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The Court: What about insufficient personnel? 

Mr. Cichanowicz: I would say insofar as (226) 
insufficient personnel, this also is not a contributing 
eause. Whether there was somebody present there 
or not. 

The Court: Have you ever read Burr against Com- 
mercial Travel? 

Mr. Cichanowiez: I would say I probably have 
not or if I have, I don’t recall. 

The Court: Or Pauls Graph against Long Island 
Railroad? 

Mr. Cichanowicz: Yes, I have. 

The Court: Both the same type of cases where 
you have one event which leads to another. As I un- 
derstand Mr. Bushlow’s arguments on insufficient 
personnel. If there had been a man at Point B, 
Point A, the foot pedal man and a man at Point B, 
this sequence wouldn’t have ocenrred. Wouldn’t 
have had this accident. That’s an insufficient per- 
sonnel argument, is it not, Mr. Bushlow? 

Mr. Bushlow: That’s right, that’s exactly so, your 
Honor. Besides all the other arguments. 

Mr. Sergi: This is the first time we— 

The Court: He submitted a memorandum. 

Mr. Bushlow: I haven’t given them a memorandum 
of law. 

Mr. Sergi: We don’t know what his arguments 
are. 

The Court: As one of the arguments, I understand 
it to be that under the system that the Bay Ridge 
set up on B deck, there will be a mau at Point A 
and at Point B, the A man would be at the top of 
the shoot coming up from C deck, he would be oper- 
ating the foot lever to run the conveyor. 
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The man at Point B would take the boxes, make 
him do a proper turnaround the corner, to go up 
the A deck. 

And the man at Point B was not there when your 
mate came down and they had some problem. And 
T wouldn’t go any further than to say they had some 
problem with the machine wien your mate was there 
and he observed this whole performance and he 
observed the insufficient personnel, he did nothing 
about it. 

And the man at point B continued to be absent 
when this shortly thereafter, this event occurred. 
And his point is that that defect not only was un- 
seaworthiness, was evidence of unseaworthiness, 
that insufficient personnel, which ‘ase seems to 
say, insufficient personnel too, is evidence of unsea- 
worthiness, but also it may have been (228) negli- 
gence on your part because you were aware of it. 
And this was the beginning of the chain of events 
which culminated in the plaintiff bey + hit on the 
head. 

Much as the same as in Burr against Commercial 
Travel or Pauls against Long Island Railrcad. 

Mr. Cichanowiez: I don’t believe there is any 
causal relationship. Assuming the circumstances are 
as Mr. Bushlow says, the man was there, he was 
absent, he should have been there, that is not the 
cause of the accident. There was actually, if you 
want, I shouldn’t say intervening cause, but a sep- 
arate independent cause which made this box fall. 

This conveyor was stopped on many occasions. 

The Court: The conveyor was stopped because the 
box was out of line or wasn’t going up properly. 
Then the fellow came over and rectified it from Point 
A and then it started again with the jump, which 
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caused the—it wasn’t the box, it was out of line, it 
was the box behind it, I guess, that was out of line, 
that he started. 

Mr. Sergi: There is no testimony here at all. 

The Court: Yes, there was. 

Mr. Sergi: Nothing at all. 

The Court: That is precisely the testimony as I 
recall it. I think you got just that kind of a situa- 
tion here. 

Mr. Cichanowiez: I don’t— 

The Court: Subject to my reading of the Jackson 
testimony, that’s why I think we have some material 
differences as to what Jackson said, that’s— 

Mr. Bushlow: That’s my recollection. 

Mr. Cichanowiez: I don’t think under the— 

The Court: Okay. 

Mr. Cichanowiez: This can be negligence, that the 
man was not there and that a certain event happened. 
To say that he knew he could have or should have 
done something else would have happened. 

[ mean, this is putting him in a situation where 
he has to— 


The Court: Mr. Bushlow, did Mr. Jackson say 
when the first of these jam ups occurred, that there 
was a similar fall? 


Mr. Bushlow: As T recollect, oh, no. The mete 
was there and he saw it. 

Mr. Sergi: And the question— 

Mr. Bushlow: No, no. He said the mate was (230) 
there and they saw there was nobody down there. 

The Court: He saw a jam up oecur and he saw 
the machine have to be stopped. 

Mr. Bushlow: Right. 

The Court: And the man from Point A run to 
correct it. 


Mr. Bushlow: Correct. 
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Mr. Cichanowicz: Presumakl: .c was started. 

The Court: At least insofar as negligence, if there 
wasn’t a fall on the first occasion, how could the 
mate anticipate? 

Mr. Bushlow: He saw it fall before that. 

Mr. Sergi: Not the same fall. 

Mr. Bushlow: Jackson’s testimony will say that 
some time after 6:30 or 7 when he started on these 
boxes, the mate had come down to look at the deeks 
to see what they had to climb up, saw the boxes fall 
off. 

The Court: That’s my recollection. 

Mr. Cichanowiez: That T say, that if that may 
be the testimony, even if it is, and I’m not saying 
it, under those circumstances, if the boxes just fell 
from a situation as the witness testified, when he 
says the mate was present, possibly there might be 
negligence, but here we have something (231) else 
happening. 

Suppose somebody threw the conveyor down into 
the hatch. You mean to say because the mate was 
there and he saw boxes fall he should anticipate 
something would have happened to this conveyor 
this is the same darn thing. 

The Court: If boxes were falling and they were 
attributable to the stopping and starting of the ma- 
chine, which is the impression I got, then I think 


you may be in trouble anyway, that’s the first ques- 


tion I had, whether you are prepared to meet that 
insufficient argument because | think that’s one ques- 
tion. 

Now, the insufficiency at the sides at the moment, 
he’s got testimony that the sides’ guardrails on the 
conveyor belt from deck B to deck A are smaller than 
those from C to B and D to C. 
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What inference a jury may draw from that, 
whether your argument is as I understand it, is 
that there is no proof to show had they been the 
same size from D to C and C to B, they wouldn’t 
have fallen anyway, except there is no testimony by 
anybody that any of the large cartons fell from 
either of those two conveyors—all falls occurred 
from B to A. (232) I think that it may be enough 
to carry it. 

Mr. Cichanowiez: Well your Honor, the other 
thing is this: He said they were too small. Now we 
have an accident happening not because assuming 
they were—not happening because of that, because of 
some other condition. 

Now we are getting into this condition where to 
what extent should or how large or how big these 
side things should be. Side pieces be, in other 
words— 

The Court: Increase the size of the boxes? 

Mr. Cichanowiez: May have to, have one larger to 
prevent an accident, there is no requirement under 
the law, this is what we are getting involved in now. 

The Court: You have increased the side of the 
boxes within recent months and he says having made 
that increase, you should have made an adjustment 
in the conveyor belt size. 

Mr. Sergi: Can [ be heard, your Honor? Now 
that you are— 

The Court: Wait a minute, he is still arguing. 
That’s his two main arguments as I understand it. 

Put the nets aside, 1 don’t know what to do about 
the nets. I think I’ve got to hear more on (233) the 
subject of nets. 

Mr. Cichanowicz: Basically these are my positions 
on this, I don’t think there is any evidence that sus- 
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tained either negligence or unseaworthiness under 
these circumstances; this is another situation. ‘n 
that it is stretching both negligence and unseaworthi- 
ness to put the ship owner in the position here w.ere 
he’s made out a prima facie ease. 

In other words, as we have indieated, we have 
to anticipate that something different is going to 
happen than what’s happening at the time they say 
the mate was there. 

The sum and substance of the whole argument, and 
insofar as the boxes, insofar as the side pieces are 
concerned, evidently these were sufficient to contain 
the boxes during the normal operation. 

The Court: His testimony there was a number of 
falls from this— 

Mr. Cichanowicz: But the accident happened be- 
cause of that, during the normal operation of this 
conveyor, this hox didn’t fall and hit this man, that’s 
what we’re concerned with. What may have hap- 
pened before, what happened afterward, (234) is he- 
sides the point. The fact is they had nothing to do 
with this box falling. 


Mr. Bushlow: Where was the abnormal operation 
when it happened; what was abnormal about it? He 
didn’t have a man to straighten it out. 


Mr. Sergi: There is absolutely no proof. Can 1 
argue now? 

Mr. Bushlow: One more thing about it. 

The Court: Wait a minute. 

Mr. Sergi: Let me finish. 

Mr. Bushlow: All right. 

Mr. Sergi: [ would like to make my contribution. 

Your Honor, primarily I am going to make a mo- 
tion to strike out any testimony regarding the ab- 
sence of a net. There is no testimony here whatso- 
ever that a net was necessary, in fact, the— 
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The Court: I want to hear testimony, expert, on 
that subject. I am not going to resolve it on that 
question at this point. I am going to resolve it on 
these © ‘er two questions, whether to let it in, it is 
going to the jury, I will hear your experts, if I let 
it go to the jury, we will make a determination. 

Mr. Sergi: On the plaintiff’s case, I am now (235) 
moving on this. 

The Court: [’m not, at the moment, it is still rele- 
vant. If other questions are relevant. 

Mr. Sergi: May I make my argument, your Honor. 
The plaintifi’s case is in. And the only testimony 
here about absence of nets came from the plaintiff. 

Then the plaintiff testified that over twenty— 

Mr. Bushlow: Jackson testified. 

Mr. Sergi: Just a minute, you'll have a chance. 

The plaintiff testified that customer use through- 
out the entire twenty years, that he worked there, 
was not to put up a net, and they never put up a net 
and therefore no net was necessary. Therefore, T 
think with just that proof and nothing more, the 
Court should strike out the testimony heeause it had 
nothing to do with this accident; unless someone 
came here on behalf of the plaintiff and testified the 
absence of the net was the contributing factor in this 
acciliut, which is, absence here, therefore, IT move 
to strike that testimony. 

The Court: What did you do about the (236) 
standard, the U.S.? 

Mr. Sergi: What? 

The Court: Safety. 

Mr. Sergi: The standard in the regulations which 
Mr. Bushlow submitted to the Court, refers to when 
two gangs are working above different levels. Tn 
this case, there were not two gangs; there was one 


gang. 
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The Court: Thet’s the definition. 

Mr. Sergi: The same men working at different 
levels was not part of the regulations when it was 
written as anticipated; they are talking about two 
gangs. 

The Court: I don’t think it has to be interpreted 
that narrowly. I understand what you are saying, 
but I don’t think it has to be read that narrowly. 

The question is whether some question of negli- 
gence that there wasn’t a net there. Your proof is 
goin, to show this,—it wasn’t a practice in the ship- 
ping industry. That will conform to the defendant’s 
proof. 

At the end of the defendant’s case, your motion 
may be well taken, but at the moment, I don’t think 
it is. 

Mr. Sergi: No proof here it was necessary. Here 
is a question asked of the plaintiff. 

The Court: T heard the questions asked of the 
plaintiff on the question of nets. That doesn’t—vyou 
still have this regulation to— 

Mr. Sergi: The regulation doesn’t pertain because 
there were not two ~angs working here. 

Mr. Hart: Only one gang. 

Mr. Sergi: One gang working here. 

The Ceurt: That depends on the word “gang”, T 
think, that word can be read in terms of two gangs, 
meaning two groups of people and there were two 
groups of people on each deck. 

Mr. Sergi: Not two groups of people, supposed 


to be two people each deck, in fact only one person 
on each deck, how can you interpret that to mean 
two different gangs? 

The Court: T think it’s up to the jury. That’s a 
question [ am troubled with, as to whether to submit 


(239) 
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that question ultimately to the jurv, + I am not f£0- 
ing to make that decision at this po.ut And, I a 
not going to strike the testimony. 

Mr. Sergi: I move to strike any testimony regard- 
ing the size of the side rails inastauch as there is no 
testimony whatsoever here that they, (238) besides 
the size of the side rails had anything to do with 
this accident. T don’t think the plaintiff should be 
allowed the opportunity to have a shotgun type of 
theory of liability. T think the defendants ought to 
have specifically what the plaintiff's cause caused 
this accident. 

Now as T understand the testimony, one witness 
here who testified as to the happening of this acei- 
dent either knew nothing about it, they were down 
in the lower hold of D deck. Now the only man who 
here knew anything about how this accident hap- 
pened was Mr. Jackson and the only testimony from 
Mr. Jackson as to how this accident happened was 
when he stepped on that pedal to restart the eon 
veyor, a box jumped, tumbled, struck another box 
and then fell over. 

Now, I don’t know how anyone ean prevent that 
from happening by having higher sides. You would 
have to have the entire co iveyor enclosed in a shute, 
so that nothing could possibly bounce out. There 
was no testimony here that this box fell because 
the sides were not high enough 

The Court: 1 don’t know. I think there is enough 
taken, all the inferences most favorable, to let that 
question go to the jury. 

Mr. Sergi: I think the Court is stretching the 
issue, just a little bit. 

T’.e Court: I am not stretching the issue, not at 
all. You have a Cabana box used for years with a 
lower height. You then raise the height of the box 


(240) 
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and you doa’t raise the height of the sides. And 
Mr. Bushlow’s point is this: You can draw from 
that alone, you could draw an inference that some 
negligence on the part of your— 

Mr. Sergi: But you’ve got to give us proximate 
cause of the accident. 

Mr. Bushlow: There is no—there is A and we have 
five A’s. 

The Court: He’s got several that he says were in 
the course of the series of events that occurred. 

Mr. Sergi: I don’t think this is fair. I don’t think 
it’s fair to the defendants. I would like to now—I 
would like to see a m ndum from the plaintiff. 

The Court: Wait:  .uute, wait a minute. There 
can be more than one proximate cause of an acci 
dent. 

Mr. Sergi: Which one he is using- 

The ourt: Using them all. 

Mr. Sergi: As I understand,— 

The Court: Burr against Commercial Travel— 

Mr. Sergi: I know the case. But IT want to know 
what we are defending against. We are defending 
against the fact that there was inadequate or insuf 
ficient men attending the conveyor, that’s one; then 
ve have the fact that the sides should have been 
higher. 

The Court: Two, conveyor belt jumped, didn’t op 
erate smoothly. Three, that vou had higher side 
boxes wouldn’t have gone over this higher box, 
couldn’t have gone over. 

Mr. Sergi: Where is the proof of that? 

The Court: You said you could draw from the fact 
none of this happened on B to C; D to C deck, this 
didn’t happen with the Cabana boxes. 

Mr. Sergi: But none of the lower decks had ever 
stopped and restarted. 


4a 
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testimony. 


casion. 


testimony again. 


I don’t see it that way. 
Mr. Sergi: Of course. 


point. 


Motions 


The Court: Yes, he did. 
Mr. Sergi: Of course we will have to read that 


The Court: Yes, they did, everyone of them 
stopped. Everytime these 


events—everyone of 


Mr. Sergi: The conveyor—there is no testimony. 

The Court: Sure there is on the fact—Mr. Jack- 
son said when he stopped his—then—they had all 
stopped, all the way down the line and the (241) 
guy came over from A «eck, stopped his, from A 
point to B point. You didn’t listen to his testimony. 

Mr. Sergi: There is no testimony that he or any- 
one else that had on prior occasions stopped any of 
the conveyors absolutely known. 

The Court: You or T misread that or misheard that 


Mr. Sergi: All he said when he stopped, they 
stop. And he never he stopped at any prior oe- 


The Court: | join the defendant's representing the 
shipowner in that the only eause of this accident was 
the one isolated act by Mr. Jackson, who is the em- 
ployee of Bay Ridge. Absent his act, this aecident 
would never have happened. 


The Court: During viewing it from Mr. Bush- 
low, I have got to view it fram Mr. Puslow’s stand- 
point as T see Mr. Bushlow. 


I think he made out 


his prima facie case, I will reserve decision at this 


(242) Mr. Sergi: T move to dismiss on the grounds 

of Usler against Iehanback (phonetic), your Honor, 
i submitted a memorandum to the Court, and I would 
like to have it marked as an exhibit. 


(243) 


135a 
Motions 


The Court: I have read it. 

Mr. Sergi: Defendant’s exhibit— 

Mr. Bushlow: Mark it a Court exhibit. 

The Court: Defendant’s exhibit. 

The Clerk: Double F, for identification. 

(Whereupon a memorandum is received and 
marked Defendant’s Exhibit double F for identifieca- 
tion.) 

The Court: Okay, we’re ready to go. 

Mr. Bushlow: As your Honor has— 

Mr. Hart: I haven’t made mine. At this time, 
on behalf of the third-party defendant, Bay Ridge 
Operating Company, I join in the motions made on 
behalf of the shipowner and co-third-party defend- 
ant. 

The Court: T will reserve. 

Mr. Bushlow: At this time, your Honor, the plain- 
tiff moves for a directed verdict. 

The Court: Well, T will reserve on that also, at 
this point. I have to deny that at this point. 

Mr. Bushlow: No, you ean reserve. 

The Court: Reserve. 

Mr. Bushlow: I make that to protect my motion 
at the end of the entire ease, your Honor. 

The Court: T will reserve on all motions and hear 
from the defendants. 

Mr. Bushlow: I presume, gentlemen, that you are 
going to introduce some experts now? 

Mr. Sergi: Have you rested? 

Mr. Bushlow: I told you outside of subject to a 
2 o’clock doctor, and any rebuttal. 

Mr. Sergi: I want to know, your Honor, since the 
plaintiff has not rested, whether the plaintiff expects 
to put in other witnesses in their direct case? 

Mr. Bushlow: No. 
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The Court: No, except for the doctor. 
Mr. Bushlow: I said I finish my direct case. 
Mr. Sergi: I don’t know— 
The Court: This doctor, he’s got one more doc- 
tor. 
Mr. Sergi: He says he has a witness. 
The Court: For rebuttal. 
: Mr. Bushlow: That’s not a direct case, Mr. Sergi. 
The Court: He may have a witness for rebuttal, 
if you put any witnesses on. 


* x . 


(247) the defendants will call a witness. 


Thereupon the defense, further to maintain the issues on 
its part to be maintained, called as a witness ANTHONY 
NICOTRO, who, having been first duly sworn, was ex- 


amined and testified upon his oath as follows: 
Direct Examination by Mr. Sergi: 


Q. Mr. Nieotro, would you tell us what your present oe- 
cupation is. A. [am Terminal Superintendent for Stand- 
ard Food Company. 

(), What is Terminal Superintendent? A. Tam in charge 
of distribution of fruit to tracks, loading of trucks. 

(). How long have you been at that job? A. Oh, ap- 
proximately 13 years. 

(). In 1970, what particular pier were you working at? 
A. 1970. Pier 42, East River. 

@. And you had worked at Pier 13 prior to that? A. 
Yes, I did. 

@. And did Standard Frnit employ the same (248) 
stevedores at Pier 13 as they did at Pier 42? A. More 


or less. 
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Q. Was Bay Ridge one of the stevedores that was used? 
A. Yes. 

Q. Stevedores at that time in 770? A. In 1970, yes. 

Q. And did you know any of the men that worked for 
3ay Ridge, the stevedores at that time? A. Longshore- 
men? 

Q. Yes. <A. Yes. 

Q. Did you know the plaintiff here? <A. Yes. 

Q. Castellano? <A. Yes. 

Q. And how long have you known Mr. Castellano? A. 
Oh, a good 20 years, I’d say, close to it. 

Q). Are you familiar with the kind of work Mr. Castel- 
lano had been doing prior to 1970? A. Yes. 

Q. What kind of work did he do? A. Electrician. 

Q. Are you familiar with the kind of work electricians 
do in that area? (249) A. Yes, more or less. 

Q. Now, what do electricians—withdraw that. 

Are you familiar with the work they do on conveyors? 
A. Well, not particularly involved wiia me, some parts of 
it. 

Q. Generally. Are you familiar with the conveyor that 
was used by Bay Ridge during that time? <A. Partially. 
(). Do you know whose machines they were? <A. Yes. 

(). Whose machines were the conveyors? A. Standard 
Fruit Company. 

Q. Were they given to Bay Ridge to do work aboard 
vessels and unload ships? A. Yeah, they were. 

Q). How long before 1970, had the machines, the eon- 
veyors we are talking about, been given to Bay Ridge 
to use in discharging cargo of bananas. A. Well, ma- 


chines T would say, about 15, 20 years old, T would say 


approximately. 

(). At that time? A. Oh, no. 

Q. Now? A. Maybe now they might be 20 years old. 
(250) ©. And when were they first given to Bay Ridge, 
if you know, to be used? A. 1969, December. 
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(). Now from all that time in 1969 up through January 
of 1970, were all these machines that were used by Bay 
Ridge kept by Bay Ridge? <A. Yes. 

\). Did they store them somewhere? <A. Yes. 
Q. Where did they store them? A. On a barge which 
we calla “J,” Pat keeps all our equipment. 

Q. nd that barge is kept between the dock and the 
vessel when the vessel comes in; is that right? A. Cor 


c 


rect. 

(). And who maintains those machines during the period 
of time, 1969 through January 1970? A. The stevedore. 

Q. Bay Ridge? A. Bay Ridge. 

Q. Did Standard Fruit have anything at all to do with 
any of the machines that were given to Bay Ridge to be 


). 
), 
L 


used for discharging vessels from 1969 through January 
1970? A. No. 


Q. Never? (251) A. Nothing. 

(). Is that correct? A. Correct, sir. 

Q. And when a vessel would come into the New York 
Harbor discharging bananas. who would make the deter- 


mination as to which of the machines were to be put aboard 
the ship in order to discharge the hananas? A. The 
stevedore, Bay Ridge. 

(). And during the discharge, did Standard Fruit have 
anything to do with the discharge of the cargo? A. Other 
than produetivity, no. 

(). Would you go aboard the vessel and show them how 
to handle the cargo or the bananas or conveyors? <A. No. 

(). Nothing whatsoever? <A. No. 

(). And it was—withdraw that. 

It was the hatch boss, was it not, that would determine 
which machines would be put in which particular hatch? 
A. Yes. 

Q. Is that correct? <A. Yes. 

(). It was also the hatch boss, these are people that 
work for Bay Ridge; is that correct? (252) A. Yes. 
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Q. They would decide how these conveyors would be put 
in the hatch? <A. Correct. 


Mr. Bushlow: If your Honor please, I haven’t 
objected so far, but frankly every question was a 
leading question. 

Mr. Sergi: I will desist leading any further. 
thought I was saving time. 


Q. (By Mr. Sergi) Now, tell us who would make the 
determination as to how the eargo would be discharged 
from the ship. Who would do that? A. The stevedores. 

Q. That’s Bay Ridge? A. Bay Ridge. 

Q. Now, were you familiar with those conveyor machines 
prior to 1969 and through 1969, through 1970, were you 
familiar with their size and their dimensions? A. More 
or less. 

(). And were you familiar with—withdraw that. 

Were there sides on these machines? A. No, there were 
no sides on them, no. 

(). Were there on the conveyors, were there sides that 

would fold down, come up? A. Yes. 
(253) Q. I show you Plaintiff’s Exhibit double A in evi- 
dence and there is one, two, three, four photographs in 
there. Are those photographs of the conveyor machines 
that were used by Bay Ridge during the discharge of 
eargo? A. They were. 


(). Were those the same machines that were given by 
Standard Fruit to Bay Ridge prior to 1970? <A. Yes. 


The Court: Wait a minute. I thought the testi- 
mony was he gave them in December of ’69. 
Q. (By Mr. Sergi) T meant December, withdraw the 
question. 


Were those machines given to Bay Ridge around De- 
cember of 1969? <A. Yes. 
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Q. Are they the same machines that were kept by Bay 
Ridge through that time, from December 1969 through 
January, 1970? A. Yes. 


The Court: So that’s a two-month period. 
Mr. Sergi: Pardon? 


The Witness: Two. 


The Court: Two-month period? 
Mr. Sergi: Yes. 


Q. (By Mr. Sergi) Did those machines have sides? 
(254) A. Yeah, they do. 

Q. And would you tell us the size of the sides on the 
machines that had collapsible sides? A. Approximately 
four inches. 

(). I have a ruler and would you use this board, please, 
these pieces of cardboard at the bottom, would you measure 
off four inches off and make a straight line. 

Have you made a straight line? A. Yes, T have. 

Q. Four inches? A. Four inches. 

(). There has heen some testimony in this ease that in 
hatch number one, between— 


The Court: Number two, two. 
(). (By Mr. Sergi) Between deck A and B. 
Mr. Bushlow: Hatch number two. 

Q. (By Mr. Sergi) T beg your pardon, and I withdraw 
the question. 

In hatch number two between A deck and B deck, there 
was a different kind of machine. It was a machine where 
the side would not fold over. It was perfectly permanent 
and secured to the side of the machine: are you familiar 
with that machine? A. That is right. 

(). Are you familiar with the height of the sides (255) 


of that machine? A. Approximately three and a hali 
inches. 
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Q. Would you measure three and a half inches, please, 
the same type, make a line. 

Now, in 1970, Standard Fruit was having brought here. 
by ship, boxes of bananas. Can you tell us where they 
were coming from? A. They were coming from Honduras, 
Costa Riea and Equador. 

Q. And did these boxes have names as to which size. 
30x or type of boxes? A. No, they did not, all it had 
was an emblem. 

(). The name of it? A. Trademark of the product. 

Q. Now have you ever heard the name Cabana boxes? 
A. Yes, T had. 

(Q. What did that mean? <A. That was our trademark. 

(). Trademark? <A. Trademark. 

(). Did the trademark indicate the height of the box? 
A. No, it did not. 

(). Now were there other trademarks also? <A. No. 
(256) Q. Did you have some boxes around January of 
1970 that came from another place which was of a dif- 
ferent size? A. Yes. 

(). What was that called? A. That was called a Sula 
box, primarily hecause it came from Sulavohley (phonetic) 
in Honduras. 

Q. Now, do vou know the measurements of the Cabana 
box and the measurement of the Sula box as they were 
in January of 1970; yes or no? A. Yes. 

Q. Now will you tell us the measurements of the regular 
box in height, if you know, all the dimensions if you 
know, but we are more concerned with the height of the 
box. A. The height of the regular box? 

Q. Yes. A. It was eight and a half inches. 

Q. Eight and a half inches? A. Eight and a half inches. 

(). With that ruler and that piece of cardboard on the 
other side, please, maybe we can—withdraw the last ques- 
tion. 


PN cae Me ee eee an ate a STS SE 
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You made two marks on this bo. if A. Yes. 

(257) Q. The four inches, which i: .e three and a half? 
A. This is the four. 

(). Would you mark four inches on this one and three 
and a half on the other. 

Thank you. 

Now, on the other side of this cardboard, would you 
mark off tho measurements for the height of the regular 
box or the Cabana box. Heve you done that? A. Yes, 
[ did. 

(). Now, you know the size of the Sula box: do you 
not? <A. Yes, I do. 

Q. What was that? A. Nine and a quarter. 

(). What was the difference in the measurements? A. 
Three-quarters of an inch. 

(). You would measure that and make a line. Would 
you indicate, the name Cabana and Sula in the different 
measurements, please. A. Let’s not get confused between 
Sula, there is no such box called Sula, it is where the 
box comes from, Sulavohley (phonetic), but it’s all one 
box, Cabana. 

(). The Sula is a little higher? A. The Sula is a little 
higher. 

(258) (©. Would you put the name Sula on there. Have 
you done that? A. Right. 

(). Now, is the latter—Standard began to bring in an- 
other hand called the Dole: is that correct? <A. Cor- 
rect. 

(). Now, these photographs were taken at the date indi- 
cated, T am talking about Exhibit double A. they were 
taken September 23, 1974 and the packages in here are 
Dole; is that correct? A. Yes 

Q. There is a Dole box higher, smaller. same as, any 
of the hoxes that you have mentioned before? <A. This 
is the high box. 

Q). A higher box? <A. Right. 
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Q. Now what’s the size of the box that is in the photo- 
graph? A. Nine and a quarter. 

Q. Height? <A. Height. 

]. That is the same as the so-called Sula box? A. 


Q. As I indicated in the photograph, and where you are 
looking at number four of the double A, is that the (259) 
manne: in which the boxes are discharged using the con- 
veyor? <A. Yes, they are. 


The Court: Wait a minute, wait a minute, Mr. 
Sergi. Is the dole hox—what is its height? 


The Witness: The height of the Dole bhox— 
The Court: Yes. 
The Witness: Nine and a qvarter. 


The Court. The Dole is nine and a quarter also. 


Q. (By Mr. Sergi) Now, when did Standard Fruit start 
to bring in the Dole Grand box? 


Mr. Bushlow: If your Honor please, I object, this 
is all after the accident. 
The Court: Sustained. 


Q. (By Mr. Sergi) T ask vou to look at Plaintiff’s Ex- 
hibit 4. Do you see in that photograph the box? A. 
Yes. 

Q. And what brand is that box? A. Dole. 


~ 


). When did you start bringing in Dole? 


t 


Mr. Bushlow: T objeet, your Honor. 

Mr. Sergi: Your Honor,— 

The Court: I will allow it in the light of the fact 
that that exhibit was of this particular—was (260) 
identified as the particular B to A deck conveyor 
involved, 

Mr. Bushlow: Conveyor, nothing was said about 
the box. 
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Mr. Sergi: And the box. 
The Court: The inference was given to me rightly, 
wrongly, that was taken out at B, the time of this 


happening. 
Mr. Sergi: Exactly, your Honor. 


(). (By Mr. Sergi) Now, that’s a Dole box there; is 
that correct? <A. Yes. 

Q. Now, tell us when Standard first started bringing 
in Dole? A. February of 1972. 


Mr. Bushlow: If vour Honor please, may I say 
that could not have been a picture taken at the time 
of the accident if Dole hoxes were brought in in ’70, 
IT ask that it be stricken. 

The Court: No, I am going to allow it. 

Mr. Sergi: What be stricken? 

Mr. Bushlow: The question and answer. 

The Court: The answer will stand. 

Mr. Sergi: Thanks very much. 


Plaintiffs Exhibit 4, is that Plaintiff’s Exhibit 4? 


(261) The Court: Yes, what is it? 

The Witness: Four. 

Q). (By Mr. Sergi) Four, thank you. 

Do you see the conveyor in that photograph? <A. Yes, 
I clo. 

(). Is that the conveyor that you used in Hateh No. 2 
between A and B deck? <A. Yes. 

Q). That is the conveyor with the three and a half inch 
high side? <A. Correct. 

Q. And before Bay Ridge started doing the discharg- 
ing for Standard Fruit, who was doing the discharging 
for Standard Fruit? 
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Mr. Bushlow: I object, your Honor, it is im- 
material as to who was doing it prior to the date of 
the accident. 

Mr. Sergi: Your Honor, I want a side bar con- 
ference. 

The Court: Yes, I don’t see the materiality my- 
self. 

(Whereupon the following takes place a le bar 
out of the hearing of the jury:) 


Mr. Sergi: Your Honor, I want to point out 
custom practice, these conveyors have been used for 
15 or 20 (262) years and— 

The Court: That testimony has already been in 
evidence. You ean ask him that, but your ques- 
tion is who was doing the work prior to Bay Ridge 
that’s the only thing he objected to, was who thought 
the practice— 

Mr. Hart: Was the work done by other steve- 
dors? 

Mr. Sergi: I got to point out somebody did it. 

The Court: Somebody else is doing it prior. 

Mr. Sergi: If that’s his objection, is that your 
objection? All right. 

Mr. Bushlow: He already testified- 

The Court: Do you have any objection to Stand- 
ard Fruit? 

Mr. Bushlow: Sure IT have, your Honor. 

The Court: All right. 

Mr. Bushlow: [ will adopt it, I will change it. 

(Whereupon the following proceedings are re- 
sumed within the hearing of the jury:) 

Mr. Sergi: T withdraw the last question. 

Q. (By Mr. Sergi) Now prior to Bay Ridge using those 
conveyors, to discharge boxes of bananas, there were 
other stevedores that did the same work; is that correct? 
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(263) Mr. Bushlow: When? 


(. (By Mr. Sergi) Prior to December of 1969. <A. Yes. 
there were. 

(). And the other stevedores that did the same kind of 
work prior to December of 1969, did they use the exact 
same conveyors? A. Yeah. 

(). All the evact same conveyors that were given to Bay 
Ridge on Deeceoher of 1969? A. Yes. 

(). Now, Bay Ridge is no longer in operation; is that 
correct? A. That’s correct. 


Mr. Bushlow: Object, your Honor, it is imma- 
terial. 
The Court: It is immaterial, but it is all right. 


(). (By Mr. Sergi) There are others who are r-* doing 
the same kind of work for Standard? A. That’s ‘ect. 

@. Discharging the Dole boxes of bananas? A. Yes. 

Q. Are they using the same kind of conveyors that have 
been used by Bay Ridge from December of 1970 through 
January of 1970? (264) A. Yes. 

(). Exact same one? <A. Yes. 

Q. Is that correct? A. Yes. 

(). There have been no changes made to any of the con- 
veyors? 


Mr. Bushlow: Tf vour Honor please, he is leading 
the witness. 
The Court: Sustained. 


Q. (By Mr. Sergi) I withdraw the question. 

Have there been any changes made to any of these 
conveyors that have been used prior to December of 1969 
up to the present time? <A. No. 


Mr. Sergi: I have no further questions. 
Your Honor, T don’t mean to interrupt, I did want 
to show the cardboard with the measurements on it 
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to the jury, so they ean see exactly what was marked 
by the witness with the Court’s permission. Before 
I do that, I would like to offer it in evidence. 

The Court: It might be wise. 

Mr. Bushlow: Your Honor, I will assume the jury 
knows four inches. 

The Court: Do you have any objection? 

(265) Mr. Bushlow: No objection, your Honor. 

The Clerk: It will be double B-1, diagiam re- 
ceived in evidence as Defendant’s exhibit. 

(Whereupon a diagram is received and marked 
Defendant’s Exhibit doubie G-1 in evidence.) 

The Court: T don’t know whether it’s worth tak- 
ing the jurors time, if you want to pass it in front 
of them, it is all richt with me. 

Mr. Sergi: T will walk in front of them. 

The Court: T think they know what the testi- 
mony is, but you ean just go in front and show 
them each size. Show them each side. 

Mr. Sergi: T don’t quite understand the—do vou 
mind if T finish, Mr. Bushlow? 

Mr. Bushlow: T don’t mind at all, Mr. Sergi. 


Q. (By Mr. Sergi) You have marked here regular box 
and Sula box? A. Correct. 

Q. Where did you measure the eight and a half from? 
Where did you measure it from? Oh, I see, would you put 
a line across where you started the measurements. And 
where did you mark—make a box. <A. All the wav across. 

Q. Where did you measure four inches from, here to 
here? (266) A. Yes. 


The Court: Befor. vou show it to the jury, show 
it to Mr. Bushlow and make sure he has no objee- 
tion. 


148a 
Anthony Nicotro, for Defendant, Cross 


Mr. Beshlow: It looks all right to me, I have no 
objection. Are we finished, Mr. Sergi? 
Mr. Sergi: Yes. 


Cross Examination by Mr. Bushlow: 


(). Mr. Nicotro, you say in the past 13 years you have 
been in charge of loading trucks? A. Yes. 

(). In answer to Mr. Sergi, when Standard has any- 
thing to do with loading, you are unloading the ship, you 
said outside or other than productivity. What did you 
mean by that? A. Well, we want to try to maintain a 
certain pace, 

Q). That’s it. You war* to get the bananas off as fast 
as they can? A. As best we ean. 


(. Fast as they can? 


Mr. Sergi: Objection. 
The Court: No, cross examination 
Mr. Bushlow: Please, Mr. Sergi. 


(267) Mr. Sergi: Pace doesn’t mean fast, your Honor. 


The Court: Te is enttiled to ask the question. 


Q). (By Mr. Bushlow) Who are these men, longshoremen? 
A. Hourly. 

Q. Quicker they eet them off, the more money your com- 
pany makes? A, It makes sense, 

(). It sure does. In answer to Mr. Sergi’s question, you 
told us there were two boxes, a Cabana o: regular box and 
a Sula box; is that right? A. That’s right. 

(). Were there any other kinds of boxes? A. No. 

Q. That’s all? A. There were pineapples, but we didn’t 
have them there. 

(). Pineapple boxes. What about banon: boxes? A. 
Other than what we are speaking about, none. There 
were no other banana boxes. 
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Q. There were no other banana boxes. Well, let’s see 
now. 

What would you call a cluster, a box number S.F. 22? 
Do you know what that is? A. A cluster box was the Sula 
box. 

Q. It was the Sula box. (268) A. Sula. 

(). And how high would you say they were? A. Nine 
and a quarter inches. 

(). Are you sure now? A. Yes. 

Q. If T told you they were nine and five-eighths, would 
you say you might have been wrong? <A. Nine and a 
quarter. 

Q. Nine and a quarter, you say. All right. Where did 
these cluster boxes come from? <A. Sir? 

(). What did they come from, what country? A. Hon- 
duras. 


Mr. Bushlow: T would like this marked for iden- 
tification. 

The Court: One sheet is marked for identification 
as Plaintiff’s Exhibit 5. 

(Whereupon a sheet of paper is marked Plaintiff’s 
Exhibit No. 5 for identification.) 


Q. (By Mr. Bushlow) T ask you to look at this and 
identify it for me. A. Yes. 

Q. Well, what is it? A. Tt is a box of measurements. 

(). What is the measurements of the eluster box (269) 
before that? 


Mr. Sergi: Wait a minute, wait a minute, what 
are these? 


Q. (By Mr. Rrshlow) Are these the box measurements 


of Standard Fruit? A. T don’t know, T never seen this 
form. 


Q. Never saw that one? A. No, not this one. 
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Q. All right. Which one did you see? A. Something 
I have in my office, but this is not the one I have. 


Mr. Bushlow: All right. T would like this marked 
for identification. 
The Clerk: One page marked as Plaintiff’s Ex- 
hibit 6. 
(W.ereupon a sheet of paper is received and 
marked Plaintiff’s Exhibit No. 6 for identification.) 
Q. (By Mr. Bushlow) T ask you to look at this and 
identify this form. <A. Right. 
(). What is it? A. This is a box measurement. 
(). Whose box measurement? A. Standard Fruit. 
Q). Will you read the n.easurements for me. 


(270) «Mr. Sergi: Wait a minute, wait a minute. 

Mr. Bushlow: T want to introduce it into evidence, 
your Honor 

Mr. Sergi He doesn’t read anything unless it’s in 
evidence. would like to see it. We ean do this 
this is a 1972 current standard size box as we un- 
derstand the boxes have changed, that’s the other 
box used in 1970. 

Mr. Bushlow: Let me ask it. 

Mr. Sergi: T object. 


(). (By Mr. Bushlow) Mr. Nieotro, how many size boxes 
are there today? 


Mr. Sergi: I object, we are eoncerned— 
The Court: Overruled in light of your statement 
in front of the jury. 


Q. (By Mz. Bushlow) How many boxes are there to- 
day? A. Of bananas? 

Q. Yes. A. One size. 

Q. How many size boxes of bananas were there in 
January, January 15, 1970? A. Two sizes. 
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Q. And today there is only one size of bananas; is that 
right? <A. One size. 
(271) Q. Is there jumbo boxes? A. Jumbos are pine- 
apples. 

Q. All right. How about coconuts? 


Mr. Sergi: I object, your Honor, we are talking 
about boxes of bananas, not pineapples or coconuts. 
The Court: Overruled. Is there a coconut box? 


The Witness: Yes, there is a coconut box, yes. 
Q. (By Mr. Bushlow) How high is that? 

Mr. Sergi: Object. 
A. I don’t know the approximate measurements. 


Mr. Bushlow: I offer this in evidence first, your 
Honor. 

Mr. Sergi: Object. 

The Court: Ask him whether these are the same 
measurements of boxes that were in effect in 1970. 
They say this is dated some time in ’72. 

Mr. Bushlow: It is, vour Honor. 

The Court: Ask him whether the same measure- 
ments containing— 


Q. (By Mr. Bushlow) Were these the same measure- 
ments that were in effect in 1970, the old measurements? 
A. App oximately, yes. 


(272) Mr. Bushlow: All right, now T offer it into evi- 

denee. 

The Court: The old measurements? 

Mr. Sergi: He has two. 

The Court: Exhibit 6 we are talking about. Ex- 
hibit 6, old measurements. 

Mr. Sergi: No objection. 

The Court: To be received. 
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The Clerk: 


dence, 


Plaintiff’s Exhibit 6 is received in evi- 


(Whereupon a sheet of paper previously received 
and marked for identification is received and marked 
Plaintiff’s Exhibit No. 6 in evidence.) 

Mr. Bushlow: You want to see it, your Honor? 

The Court: No, you go ahead and question him. 


Q. (By Mr. Bushlow) Now, under the old—what kind 
of hoxes do they refer to? A. They refer to banana boxes. 

(). Would you please read me the old measurements of 
the banana boxes? <A. Yes, sir. “1915, 6-10’s by 13”°—I 
can’t read it. 

Q. It’s 18,000. So the height of the old banana box 
was at least 13 inches: is that right? 


Mr. Sergi: Wait a minute, just a minute, that’s 
(273) the width. 

Mr. Bushlow: No, it’s not the width. 

Mr. Sergi: T would like to see it again. 


The Court: Wait a minute. You are not to interrupt. 
The Witness: This is not clear anyway. 


Q. (By Mr. Bushlow) What is the leneth of the box, 
let’s see if IT can do it that way. <A. I don’t remember 
the length of the box. 

(). It’s right there, read it off there. A. 19 and five 
six tenths. 

Q). Right now, what’s the width of the box? A. Well, 
there is another number here, } can’t read it. 

(). What is the width of the box, if you can read it. 
A. This one says 13, 13, it doesn’t make sense to me. 

(). What is the height of the box? A. 12 and an eighth. 

Q. 12 and an eighth? A. According to this. 

(). That’s the old measurement, sir, is that right? A. 
That’s what this says here. 
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(274) Q. Is that on your stationery, Standard Fruit? 
A. This is our stationery. 

Q. Was that an interoffice memo sent around the office? 
A. Yes. 

Q. So it wasn’t nine and a quarter was it?) The high- 
est banana box? A. May I— 

Q. Just answer yes or no. A. It’s a different box, com- 
pletely. 

Q. But that was one of the boxes that was used in 1970; 
wasn’t it? A. These are pineapple boxes. 

Q. Now, they are pineapple boxes? A. These are pine- 
apple. 


Mr. Sergi: Your Honor—your objection is over- 
ruled. You say these are pineapples. 


The Witness: All listed under pineapple, jumbo boxes, 
they give you the other boxes there, pineapple boxes. 


Q. (By Mr. Bushlow) They are not— A. This is your 
banana box up here, sir, this is the banana box on the 
top. 

This refers to the pineapples, it doesn’t say the word 
pineapples, but it’s headed jumbos. 

(275) Q. It doesn’t say the word pineapple; is that right? 
A. No. 

Q. Let me ask you something here. In answer to Mr. 
Sergi’s question, vou said that the height of the Sula 
box was nine and a quarter? <A. Correct, sir. 

©. And the height of the Dole box or the regular box 
was eight and a half? A. Yes. 

Q. What was the length of the Dole box? A. Between 
four and three-quarters? 


Q. I’m not—don’t ask me, T am asking vou. A. I’m 
not quite sure. 

©. Not quite sure. What was the width of the Dole box 
or Cahana hox? <A. Fifteen, fifteen, something, sir. 
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Q. You are not sure? A. Not sure of that size. 

Q. What was the length of the Sula boxes? <A. Be- 
tween 20 and three-quarters approximately. 

Q. And what was the width of the Sula box? <A. 11 and 
a half. 

(). 11 and a half? A. Approximately. 
(276) Q. But you are sure it’s not approximately, that 
they were eight and a half inches high and nine and a 
quarter inches, that you are sure of; is that right? A. 
This | am perfectly sure of. 

Q). Did you measure it this morning? A. No. 

Q. Did you speak to Mr. Sergi before you got on the 
stand? A. No, I did not. 

Q). Did you know he was going to ask you about the 
height of these boxes? A. No. 

(). You knew nothing at all, he never showed you before 
you came here, Did he speak to you? A. Yes, he spoke. 

(). When did he speak to you? A. I spoke to Mr. Sergi 
last week. 

Q. When last week? A. Over the telephone. 

(). When? <A. Last week, last week. 

(). Last week. Do you remember the day? A. Thurs- 
day, I believe, or Wednesday, Wednesday. 

(). It was Wednesday? <A. Yes. 
) @. And did you speak to him about the size of 


), 
c 
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these boxes? A. Yes. 


(). So did he ask you the width of the boxes, the length 
of the boxes? A. We spoke about the size boxes, yes. 

(). But the only thing that you remember now, perfectly, 
is that they were eight and a half inches high, not ap- 
proximately, and nine and a quarter inches, you are not 
sure of the length or the width? A. No, I’m not sure of 
the length or the width. 

(). Ts that all you spoke about? A. That’s right. 

Q. That’s all you spoke about, the size of the boxes? A. 
That’s right. 
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Q. Did you say anything else to Mr. Sergi? <A. No. 

Q. Did he say anything to you? A. No. 

Q. Did you get a subpoena to come to Court today? 
A. No, I did not. 

Q. How did you know to? <A. I was told to come. 

Q. By whom? (278) A. Mr. Sergi. 

Q. When did he tell you to come to Court? A. This 
morning. 

Friday, I’m sorry, Friday. 

Q. When? A. Friday, I was told. 

Q. Friday. Who did you speak to Friday? A. I spoke 
to a Mr. Riler (phonetic). 

Q. Now, you spoke to him on Wednesday, Thursday and 
Friday? A. Correct. 

Q. You spoke to him twice, not once, over the tele- 
phone. You never spoke to him this morning, did you? 
A. Sure I spoke to him. 

Q. You spoke to him about the size of the boxes? Did 
you speak about the size of the boxes? A. Yes, yes. 

(). And did you tell him again, it was eight and a half 
inches and nine and a quarter? A. Correct. 

Q. But you didn’t tell him the length or the width, you 
didn’t know it? A. T wasn’t quite sure of that. 

Q. But you were sure of the height? A. That’s right. 


(287) The Court: The jury heard the testiinony and the 
jury will make their determination as to the credi- 
bility of witnesses and weight to he given to 
various testimony. 


Q. (By Mr. Bushlow) Mr. Nicotro, in Bay Ridge you 
began to be employed by them around December Ist or 
2nd of 1969; isn’t that right? <A. Approximately. 

Q. And by January 15th, when this accident happened, 
they had been only on the job approximately six weeks: 
is that right? <A. Right. 
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(). And these conveyors that you gave to them were 
the same conveyors that you had used for approximately 
15 years before? A. That is correct. 

Q. Were you present or employed by your company 
when they purchased these conveyors? A. No, I was 
not. 

Q. And do you know, sir, whether these conveyors 
were new, come with the rails or without the rails? A. 
Weil, T would have to go into quite a detail to explain 
that. 

(). Do you know, yes or no? A. No, 1 don’t know. 

(. Do you know, sir, that these rails were— (288) 
are put on by the maintenance department, made originally 
when they were bought? 

Do you know that, sir?’ A. They were not put on. 

(). Do you know that they are repaired by the mainte- 
nance lepartment if the rail becomes loose, broken or 
bent? <A. Yes. 

(). Do you know, sir, that as these conveyors are let 
down into the hole of the ship, that they hit the coping, 
the steel part of the ship and the rails get bent? Do you 
know that, sir? A. Yes, 

(). And that when these rails are bent that the main- 
tenance department, the electricians, the maintenance 
department would ent out a section of the rail, put a new 
one in? 


Mr. Sergi: Your Honor, 1 object. Which main 
tenance department is he talking of? 


(). (By Mr. Bushlow) Bay Ridge. Maintenance De- 
partment of Bay Ridge; is that right? A. Yes. 

Q. IT would ask you to take a look at—you are so 
adept with rulers. Take a look at defense exhibit AA, 
photograph number—may T have— 


(289) Mr. Bushlow: May I have a moment. your 
Honor. Your Honor, will Mr. Sergi concede this 
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is a photograph taken at the same time, same 
place, by the same photographer as— 

Mr. Sergi: Yes. 

Mr. Bushlow: —as Defense Exhibit AA? 

The Court: 8A—what about the other two, gen- 
tlemen, they are still in this ease. 

Mr. Hart: We concede. 

Mr. Cichanowiez: Yes. 

Mr. Bushlow: May I mark it for identification, 
please. 

The Clerk: Photograph marked for identification 
as Plaintiff’s Exhibit 8. 

(Whereupon a photograph is received and marked 
Plaintiff's Exhibit No. 8 for identification.) 


Q. (By Mr. Bushlow) I ask you, sir, to take a look at 
this photograph, Plaintiff’s Exhibit 8 and tell me what 
it represents. 


Mr. Sergi: Your Honor, I think the photograph 
speaks for itself. 


The Court: Do you know what it represents? 
The Witness: A conveyor. 


Q. (By Mr. Bushlow) What is the measurements— 


Mr. Bushlow: Tt speaks for itself, it shows (290) 
the dimensions, the exhibit speaks for itself. 

The Court: He’s entitled to ask him these ques- 
tions on cross-ex:mination. 


The Witness: The measurement, seven inches. 


Q. (By Mr. Bushlow) The width? <A. The width? 

Q. Of what the conveyor or the rail is. A. The conveyor 
from end to end, one part of the conveyor to the other. 

Q. What is the part right here. A. That is the belt. 
That’s the belt. 


The Court: Seven inches is the width of the conveyor? 
The Witness: Of the conveyor. 
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Mr. Bushlow: Mr. Sergi, would you concede this 
is a measurement of the rail? 

Mr. Sergi: Yes. 

Mr. Bushlow: As the measurements of the rail? 

Mr. Sergi: Your Honor, the exhibit speaks for 
itself. Why have this witness tell us what it 
means. 

The Court: He said it was the measurements of 
the conveyor. 


The Witness: Now, I can see it. 


Q. (By Mr. Bushlow) Now you ean see it, is that right, 
sir, how much does it measure? (291) A. The measure- 
ment of the rail, you got it down here, six and an eighth. 

Q. Is that rail folded down or is that rail folded up? 
A. It looks like it’s in a down position. 

(). Thank you. Now, when that conveyor—is the rail 
down or is the rail up? A. Up. 

Q. And when the rail is up, sir, from the conveyor to 
the top of the rail, how many inches would that be? A. 
It looks like six inches. 

Q. Now, that’s a rail that is welded on the side of the 
conveyor; isn’t that right, and works on a hinge when 
they can close it up? <A. Yes. 

Q. Now I show vou—where is that small picture, Plain- 
tiff’s Exhibit No. 4. And as you have testified, that is 
the conveyor that goes from A deck down to the B deck. 
Is there a rail on that conveyor? <A. Yes, there is. 

Q. Is that rail welded directly onto the conveyor with- 
out a hinge? A. Yes. 

(). That can’t fold in and out? A. Ne cannot fold. 
(292) Q. That conveyor, when that’s let own into the 
hole will bounce up again, coming—sometimes it gets 
bent? 


Mr. Sergi: Object, your Honor, there is no testi- 
mony to that, I object. 
Mr. Bushlow: Well, I am asking him. 
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The Court: He’s entitled to cross-examination. 
Mr. Sergi: He doesn’t work on the ship. 
The Court: If he doesn’t know, he says so. 


Q. (By Mr. Bushlow) Is that right? <A. It could 
happen. 

Q. And when that does happen, then the maintenance 
men of Bay Ridge will cut out a section of that rail, weld 
another section on; is that right? You know that Mr. 
Nicotro, come on now. 


Mr. Sergi: If he doesn’t know, he doesn’t know. 
Giv him a chance to answer. 

Mr. Bushlow: He says it could happen. 

Mr. Sergi: Don’t argue with him, let him ayswer. 


Q. (By Mr. Bushlow) How long have you been with 
this company? A. Since 1961. 

Q. You worked with this company before? A. Once, 
then I left. 
(293) Q. How long were you with them before you left? 
A. 1952 to ’58. 

Q. Six years; is that right? A. Correct. 


The court: All right, now—wait a minute. We are 
going to suspend here. The jury is going to have some 
lunch. 

While you are out to lunch, | hope it doesn’t snow. 
Don’t discuss the case, we will see you this afternoon at 
about—well, I hope to get back by 2:15, if I’m not quite 


here, just forgive me. T have got a couple of cases to 
handle. TI may be a little late getting off myself, but 
I will try to be back by 2:15. 


(Whereupon the jury leaves the courtroom at 1:00 
P. M.) 


(Whereupon a luncheon recess was taken.) 
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(3) PAUL J. KEELER, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination by Mr. Sergi: 


Q. What is your occupation, Mr. Keeler? A. [ am a 
Marine Consultant. 

Q). Iixxplain to this jury what a Marine Consultant 
does. A. Well, I have a company that performs opera 
tional services for steamship companies, stevedoring 
companies, cities, ports overseas and such things as that. 

Q. Will you give us some of your background, your 
training exposure in the field of marine surveying. A, 
[ started to sea as an ordinary seaman in 1931; I rose 
in grade to become a cadet deck officer and the steam 
ship company I worked for had a contest at sea to bring 
one man ashore for executive training. I won that 
contest out of the fleet and I came ashore. 

When I came ashore, IT worked as a longshoreman, a 
winch driver, a hatch boss, a checker, a clerk and as- 
sistant stevedore, stevedore assistant, stevedore super- 
intendent and a pier superintendent. Then, T was made 
traveling stevedore supervisor for the East Coast of 
Canada and East Coast of the United States. 

I resigned this job in April of {5 to go with tie (4) 
John W. McGrath Corporation, which at that time was 
the largest stevedoring company in the world as a Marine 
Superintendent in charge of their New York operations. 

In October of 1953, T was elected Viee President o° 
Operations of MeGrath and their wholly-owned sub 
sidiary, Atlantie and Gulf, which did stevedoring fron 
St. John’s, New Brunswick, in Canada, to Brownsville, 
Texas. TIT icsigned this job in October of 1954, to open 
my own firm as a Marine Consultant. 

After seven years of running that firm and after two 
years service as President o; the American Steamship 
Line, T went to San Francisco as Assistant of Terminal 
and Cargo Activities around the world for that com- 
pany. T resigned that job t’ see yeirs later on Decem- 
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ber 31 and returned to New York to resume my con- 
sulting business and I have been a consultant ever since. 
Q. Would you tell us what experience if any you've 
had with conveyors, Mr. Keeler. A. The first steamship 
company I told you about was United Steamship Com- 
pany. They carry bananas northbound, in fact, they were 
the biggest banna company in the world. We carry 
bananas northbound and freight southbound. When I 
came ashore and I originally went down the hold and 
worked with the men, then I became a foreman. 


(5) The Court: Mr. Keeler, I am sorry I’m going to 
have to interrupt you. I probably shouldn’t have let you 
get started but I thought the jury would be interested 
in your qualifications. Unfortunately, I have a sentence 
panel at 4:30 and that’s part of our miscellaneous du- 
ties. 

So, I’m going to adjourn now and I have one other 
matter here. Before that IT want to have a brief dis- 
eussion with the attorneys. We'll resume tomorrow 
morning at 10 o’clock. Be here as promptly as possible 
and «don’t discuss the case in the meanwhile. 

I am sorry you'll have to come hack, Mr. K ler, 
but T guess you're used to that. 


(The jury was excused at 4:14 p.m.) 

The Court: Gentlemen, are you going to take 
the position that the guaranteed annual income 
must be admissible here in light of the cases 
which seem to say what I have read of them. 
You’re a Jot more familiar with them than T am. 
Seemed to say, if it’s a condition of employmcnt 
it should he excluded. 

Mr. Bushlow: T didn’t hear that, your Honor. 

The Court: With twe diametrically opposed 
positions, with respect to the income at the outset 
of the trial and my quick look becanse T haven’t had 


J 
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(363) The Court: Are you ready, gentlemen? [’m 
the only one that’s holding you up. 

Mr. Hart: Yes, sir. 

The Court: Bring in the jury. I have a Nat- 
uralization at 11 o’clock or shortly thereafter. | 
may ha ; to run down for about 15, 20 minutes 
and swear in a class of immigrants. If I dis- 
appear that’s why I have gone. 

(The jury enters the courtroom at 10:27.) 

The Court: Ladies and gentlemen, I’m sorry 
to keep you waiting, T had an Order to Show 
Cause to hear. And sometime after 11 o'clock 
I’m going to have to take ahout 15 minutes to zo 
downstairs and swear in a naturalization class. 
We have about 250 new immigrants every week 
that are sworn in every week here during the 
course of the year. It’s really quite an interest- 
ing thing but that’s just part of my duties as 
Miscellaneous Judge. 

T guess we had Mr. Keeler on the stand. 


PAUL J. KEELER, having been previously duly 
sworn, resumed the stand and testified further as fol- 
lows: 


Direct Exramination by Mr. Sergi: (Continued) 


Q. Mr. Keeler, we recessed yesterday at the point 
where you were going to give us your qualifications of 
(364) your experience with conveyors. Will you please 
continue from that point. A. The United Fruit Com- 
pany carried bananas, freight northbound and—the 
United Fruit Company carried bananas South. We had 
three ships of bananas, all handled on conveyors. 

T worked on that job off and on for six years. When 
[ went to the McGrath Corporation, we did Standard 
Fruit’s work. We did the stevedoring for Standard 
Fruit for five years and we operated with conveyors. 
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During the war, I was in charge of the frozen beef 
that went to the American Expeditionary Forces in 
Eviepe. Having had beef experience and I must have 
loaded a million packages of meat cartons. In early 
winter season in the United Fruit season and before 
Castro and Cuba, we brought all the early Cuban vege- 
tables to New York for the five years that I was work- 
ing in the United Fruit Company. And the tomatoes, 
cucumbers and some of the other vegetables were all in 
vartons and we had a full top deck of the earlier ar- 
riving ship that arrived Sunday night and we stripped 
the deck off of the cartons of vegetables on Sunday night 
and then, started the hananas on the 3 deck on Mon- 
day morning. So, T had a lot of earton experience. 


Mr. Bushlow: If your Honor please, I move 
the answer be stricken as not being responsive. 
He was asked (365) what experience he had with 
conveyors and he was very. very eloquent .» tell- 
ing us what experience he had with meat and 
tomatoes and other stuff, but I didn’t hear the 
word “conveyer” ever mentioned once. 

The Court: He finished up his answer by saying 
after he’d gotten rid of the vegetables, what have 
you, from the 3, the blue deck with bananas using 
the conveyors. = 


The Witness: Yes. 
Mr. Bushlow: Sorry, your Honor. 
Q. (By Mr. Sergi) Did you have to use conveyors in 
the discharge uf the cargo of bananas? A. Yes. 
Q. And any other fruits? A. Yes. Pineapple, bananas, 
IT was a consultant for the Grace Line for off and on 


for three years on the West Coast of South America, 
melons and onions. 


Mr. Bushlow: If your Honor please. 
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The Court: Do you use conveyors? 

The Witness: Yes, out of the top deck. In the Grace 
Line we used conveyors out of the top deck and second 
deck down. 


Q. (By Mr. Sergi) In all of those? 


Mr. Bushlow: Just a moment, Mr. Sergi. If 
(366) your Honor please, the witness has given 
us three years. Would he please give us the dates 
from when to when that he’s performed those? 

Mr. Sergi: I think ‘the objection is innocuous 
and he can cross examine all he wants to. TI don't 
have to do that. 

The Court: Sure, he can. Go ahead. 


Q. (By Mr. Sergi) On all of these commodities you 
are talking about, were conveyors utilized in order to 
discharge all those commodities? A. Yes. Now, not the 
full ship. Like on the metal ships, we loaded with con- 
veyors into the top deck of the United Fruit Company 
ships, which in the beginning of the war they were 
pressed into the service because they were the only reefer 
ships available and we loaded those ships on the top deck 
and deck below as much as we had to with conveyors 
and we hoisted the two lower decks. 

Q. I ask you to look at Defendant's Exhibit AA-1, 2, 
3, 4. T ask you to look at the photographs, Mr. Keeler. 
Were you familiar with those type of conveyors? A. 
Yes, 

Q. Yes? <A. Yes. 

(). Are those the conveyors you have heen talking 
about? (367) A. Well, we had two types. We had this 
type that had a flat treadway on it and then we had 
conveyors that were curved with no sides on them. They 
just had rollers on the sides. 

Q. They had a trough in the center? A. A flat trough. 

Q. Used for what? <A. Flat, but the conveyor belt on 
the side, rollers kept it in that shape. 
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Q. Without sides? A. Yes. 

Q. What were they used to discharge? .A. Well, we 
put cartons on them but they were principally used 
for bananas when we had them in stalks. We had to 
hold stalks before they cut the hands off and pa ked 
the hands in cartons. 

Q. Did you use the same conveyors after the bananas 
were cartoned? <A. Yes. 

Q. Same conveyors without the sides? A. Yes. 

Q. And are you familiar with the conveyors that are 
demonstrated in the photographs? <A. Yes. 

Q. And are they pretty standard conveyors as (368) 
reflected in the photographs? <A. Yes. 

Q. Did you have any dealings with those particular 
conveyors? <A. Well, those were Standard Fruits, but our 
flat conveyors had no sides on them. 

Q. Your flat conveyors had no sides on them? 
Those are McGrath, no. 


The Court: Those are McGrath’s? 

The Witness: No. This is when I was working for 
the United Fruit Company. 

The Court: United Fruit had no sides? 

The Witness: I was a chewer for the United Fruit 
for 13 years. 

The Court: When you say “are” T want to know who 
you are referring to. 


Q. (By Mr. Sergi) When you were using those con- 
veyors without any sides, were they with the trough or 
without the trough? <A. Did they without? 

Q. You said, you used conveyors without sides. A. 
Yes. 

Q. Now, were those conveyors, was the trough in the 
center or flat? A. None of the trough conveyors had 
sides. None (369) of them, the front conveyors, we 
didn’t have sides on but they were two different kinds 
of conveyors. 
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). Were they flat belts? A. Yes. 

Q. Like are in the photograph? A. Exactly. 

Q). But you used no sides? <A. No. 

@. And what size cartons were discharged during the 
time you were working? A. Well, practically every size 
because when we finished discharging most of those ships, 
we left the conveyor in the side port for the top deck. 
And when the ship was finished, the conveyor and—had 
rollers on it whereas the different levels of tide came 
on the vessel the conveyor would simply roll in the dock 
and be pulled out again. We could leave it there when 
we started freight and we had our doors on the dock 
of outgoing freight segregated. The heavy stuff, the 
pipe, the lumber, had to he lifted but put in the ship 
by the gear. All the doors of general eargo had every 
conceivable type of cartons in there, heavy cartons, light 
eartons with floatia. furniture, everything else. We 
started those in the top deck to supplement and get the 
big hatches topped off. So that the big hatches would 
equal the smaller hatches ahd we started to load on 
those very same conveyors. 


(370) = Mr. Bushlow: Tf your Honor pleases, when he 
says “we” 
MeGrath? 

The Court: I’m not clear. T don’t think that an- 
swer is responsive. 

Mr. Bushlow: T don’t think so either. T ask it 
to he strieken 


. is he referring now to United or to 


The Witness: Repeat the— 
The Court: 4 strike it out. Repeat the ques- 
tion. 
(The question is read back as requested. ) 
A, All sizes. 


Mr. Bushlow: For when? 
Mr. Sergi: I’m asking the questions, please. 


167a 


Paw J. Keeler, for Defendant, Direct 
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The Court: “All sizes”? They used “all sizes.’ 


Q. (By Mr. Sergi) When you talk about “all sizes,” 
Mr. Keeler, you were working for various companies; is 
that right? 

Would you tell us, for the benefit of “ir. Bushlow, the 
name of the companies you were working for when you 
were discharging “all sizes” of cartons on conveyors 
without sides? 


Mr. Bushlow: I object to that, your Honor. It’s 
not for my benefit, it’s for the benefit and justice 
of— 

(871) Mr. Sergi: Stop interrupting. 

Mr. Bushlow: If you would make your ques- 

tions clear, Mr. Sergi, I wouldn’t have to— 


A. I was working on conveyors handling cartons of 
all sizes in the United Fruit Company, both loading and 
discharging trom 1933 to 1938. T worked for Standard 
Fruit after I went to McGrath using conveyors not so 
much loading. They had very little cargo southbound, 
but in-bound it was completely conveyor operation. That 
was for five years and from about after the war, 1948 to 
about 1953, T worked for the Grace Line on conveyors 
from 1954, and 55 and then, T jumped the year 1957. 

Q. (By Mr. Sergi) Now, since you state that they were 
discharging cartons, various tizes, would you give us 
the maximum height of anv of the boxes that had been 
discharged during any one of those operations you 
inst described? A. Well, especially when we were dis- 
charging the hoxes, would be anywheres from a foot 
high to two feet high. When we were loading, the boxes 
were up as high as three and four feet on the flat 
helts not the eurved helts. 

Q. On the flat belts that you say you were dischare- 
ing cartons, height of one and two feet? A. Yes. 
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Q. Were there any sides on those conveyors that (372) 
were used to discharge those boxes? A. No, there were 
ne =.des. 

@. No sides? Now, can you describe the manner in 
which the cargo such as carton bananas is removed from 
the lower decks of a vessel to a port door on a deck? 
Would you describe that to the jury, please. 


Mr. Bushlow: If your Honor please, is he £0- 
ing to describe it as it’s done now or as it was 
done two years ago or as it was done in 1957? 
The last time he said he worked on a banana ship— 

The Court: I think it’s a reasonable objection. 


[f you ask, direct his attention to January of 
1970. 


@. (By Mr. Sergi) Are you familiar with the man- 
ner in which carton bananas were discharged by con- 
veyors from the lower recesses of vessels that carried 
carton bananas as of January of 1970? <A. Yes. 

Q. Were you familiar with it then? <A. Yes. 

(). And is that procedure the same today as it was 
back in January of 1970? A. It is the same with Standard 
Fruit and it’s different with United Fruit. 

Q. Let’s stay with Standard Fruit. Are you (373) 


familiar with the method in which Standard Fruit— A. 
Yes. 
(). —discharges its hananas? Are vou familiar with 
c . 


the stevedore that works for Standard Fruit that. dis- 
charges cartons of bananas? <A. Mostly my men. 

Q. Pardon? A. They were mostly my men. 

Q. Were you familiar or weren't you familiar? A. 
Yes, I was. 

Q. Than’ you. Now, will you describe for this jury 
the manner .n which carton bananas were removed from 
the lowef recesses of vessels? A. A belt of a certain 
length, well first T should explain that any hatch in a 


c 


169a 
Paul J. Keeler, for Defendant, Direct 


vessel which is a segment of the inner cargo capacity of 
a vessel a reefer vessel, usually has four— 

Q. Will you tell us what you’re talking about; what 
is a reefer vessel? A. A vessel that can either take chilled 
cargo or frozen caro. Some vessels are made without 
the capacity of getting down to frozen and they just 
earry chilled or other vessels can only carry frozen and 
other vesseis are adapted to carry either chilled or frozen. 
Of course, the dividing temperatures are 32 degrees. The 
frozen cargo (374) usually is earried 5 degrees below 
zero. The chilled cargo, bananas, are at 52, melons 
they try to get melons down to about 42 and each—each 
cargo compartment has to have a certain carrying tem- 
perature to inhibit the gases from ripening the fruit 
If one melon gets ripe, the gases from it will start to 
ripen the melons all around it in the carton. 

So, a reefer vessel has many decks so that you have 
an option for using the different compartments. You 
ean put melons in this deck and you can put bananas 
in that deck and some other commodity that has to have 
a different temperature and each deck is controlled. You 
can control it at any temperature that you want. 

Q. Will you continue telling us how you discharge? 
A. For that reason, you have the lower port deck, is 
the lower hole. The deck above is the erlop deck. The 
deck above that is the lower between deck and the deck 
above that is the upper between deck. Then, you come 
out on the main deck and weather deck; that has the 
hatches on it. 

Now, some people name their decks like Standard 
Fruit does, Standard names them A, B, C and D, going 
down. 


Q. How would vou discharge the carton hananas from 
v . z 
the lower deck? 


Mr. Bushlow: If your Honor please, is this his 
opinion as how they should he discharged or is 
this how they are discharged? 
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(375) The Court: As I understand— 

Mr. Bushlow: I’m lost. 

The Court: I’m not lost. As I understand it, 
this is how this was the general practice by Stand- 
ard Fruit in January of 1970; isn’t that correct 
Mr. Keeler? 


’ 


Q. (By Mr. Sergi) Are you familiar with the general 
practice in the manner in which Standard Fruit Steve- 
dores discharged their carton bananas from the inner 
recesses of vessels back in January of 1970; yes or no? 
A. Yes. 

Q. Will you please describe that? A. A belt of the 
proper length to make, to reach from the floor of one 
deck to the lip of the hateh coming off the next deck and 
every deck has to have an opening in it that you ean 
lower the -rgo through and pull it out. It’s a rectangu- 
lar openin, that’s got covers on the main deck and 
that is called the square of the hatch. 

All of the deck that’s underneath it are the wings; 
breast, then you have the forward wing, and aft wing 
and which corresponds to, if the lighted area was the 
hatch square and that was the aft under the ship that 
would he the after ship under that partition, that part 
of the ceiling. 

But a belt of the p r length is pnt in so that it 
tonches on the deck a hox to relieve the men who 
are (376) puttine the eases: all the way down to the 
deck level. They prt a rigid hox under the end of the 
helt to bring the end of the helt up somewheres around 
their helt so it makes it easier to handle or, if the fel- 
lows carrying them on their shoulders or coming on 
sravity conveyors so they ean handle them, the helt is 
generally that high off the dock. 

The helt then goes up and it rests on the edge of the 
next deck. Tt extends up again to helt high, same height 
so it ean he easy for handling if vow’re standing along- 
side of the belt. Then, gravity rollers take it around 
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in a circle or half-circle, a hundred and eighty degrees. 

They put them on another belt that goes up to the next 
deck and that’s just continued like a flight of stairs un- 
til they get up to the top deck. Then, they’re sent through 
a side port and a longer conveyor takes them out to the 
dock where they’re put on the trucks if they’re coming 
in-shore or car flows on the off-shore side of the ship. 

Q. Now, how many men are—withdrawn. 

After the upper decks are discharged and they’re now 
discharging the lower deck, are any men left reme*ning 
on the upper decks ihat had already been discharged? 
A. The men at the transfer point once you finish off 
the top deck, then yon finish off the upper between 
deck and say you're just in the C and D deck or the 
lower hole and the men on the two upper decks are just 
at the transfer point (377) where the machine comes up 
and joins the rollers. Then, they must make sure 
that if there’s a halt in some operation above them 
where the hoxes go out and no trucks are on the dock, 
one of the top belts broken down or somebody run over 
the electrical wire or any of a million things, the other 
men at those transfer points have a little piece of wood 
and in it there is a hinge section in the middle of the 
wood as big—ahout as big as the sole of your foot. 

Tt’s secured, so when 4 inan stands flat on the piece of 
wood that little hinge goes flat with the other wood and 
turns the belt on. So all he has to do while he’s using 
his hand t ostraighten up the belt or whatever, he has 
to do with his hand. he lifts up one foot and the machine 
stops. When he’s ready to go again, he simply puts 
his hand to straighten up the belt or whatever, he has 
work. 


Mr. Bushlow: If your Honor please, how many 
men remain on the deck? T still didn’t get an 
answer? 

The Court: T’m striking it all out, the question 
and the answer. 
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Q). (By Mr. Sergi) How many men are required? 
The men that remain on the— 
(). [low many men are 


The Court: 1 s a simple number, Mr. Keeler. 
The Witness: Either be one or two men at each trans- 
fer point. 


(878) Q. (By Mr. Sergi) Now, the explanation that 
you gave before was that explanation pertaining to what 
the man at the power step does. A. What I was trying 
to explain, 

Q. Just answer my question, will you please, Mr. 
Keeler? A. Yes. 

Q). You just stated sonething that was stricken from 
the record. Was that your explanation what the man 
at the pedal has to do at each contour? <A. Y¢ 


Mr. Sergi: May T move to have that answer— 
The Court: No. We don’t have to have it again. 

You can recall that answer to that limited purpose. 
Mr. Sergi: Thank you. 


Q). (By Mr. Sergi) Now, does the man that stands at 
the pedal completely control the movements of that belt 
or conveyor? <A. Yes. 

(). There is no main switch where one switen stops all 
the belts? A. There is no switch, but there is a main 
feeder cable on the dock, a big eable. If you were to pull 
that out of the feeder box, of course, the whole thing 
would stop. But that’s never done and that’s never 
used as a control. 


(379) Q. Now, how wide is the helt? 


Mr. Bushlow: Which belt, your Honor? 

Mr. Sergi: The helt we are talking about in 
the photograph. . 

The Court: Talking ahont the Standard Fruit 
belts used in January of 1970, how wide are— 
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(. (By Mr. Sergi) I withdraw the last question. Are 
you familiar with the size of the helt in the conveyors 
used by Standard Fruit? A. Yes. 

Q. Excus me, yes or no? A _ Yes. 

Q. And are the belts that you’re familiar with the 
same belts that were being used by Standard Fruit on 
January 15, 1970? A. Yes. 

yw Same helt today? <A. Yes. 

Q. Would you describe the width of that belt on the 
conveyor? A. Went to twenty-four inches. 

Q. Now, when the belt is put in motion by the op- 
erator who steps on the pedal, what is the speed of the 
movement of the belt? 


Mr. Bushlow: If your Honor please, on which 

(380 & 381) conveyor and when? 

Mr Sergi: We are talking about on one con 
veyor. Do I have to be interrupted like this all 
the time? 

The Court: Wait a minute. It is not wholly 
clear in my mind. There are at least four con- 
veyors that go down and one of them is a particu- 
lar type and another three are based—I think it’s 
a legitimate objection talking about the conveyor 
usually used between A and B deck and talking 
about the conveyors used. 


Q. (By Mr. Sergi) Are there different conveyors, Mr. 
Keeler? A. Yes. 

Q. Are they different in size? A. Yes, 

Q. Are they different in another way than size? 
Yes. 


Q. Let me explain and ask the question, please. 

Are the speed of the smaller conveyors different than 
the speed of the larger conveyors? <A. No, they try to 
match that. 

Q. All right. Now, and are the conveyors that are 
used in A and B deck and B and C deck and C and D 
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deck (382) different in size or length? A. Some of them 
are, yes. 

Q. Now, Feeping in mind the different sizes, is the 
movements of the belt the same speed or— A. Is the 
movements of the belt? 

Q. The belt as it moves, its speed is the same on all of 
them? <A. Yes, the speed is the same. 

(). Now, tell us what the speed is. A. Well, you get a 
motor with a gear head on it and- 


The Court: Now wait a minute. How fast did 
the helt move? 


(). (By Mr. Sergi) How fast does it move? A. Well, 
I try 


The Court: How fast does it move? One mile an hour, 
two miles an how? 

“he Witness: Your Honor, 3,000 boxes, so you can 
change the speed. 

The Court: You mean it’s variable, 

The Witness: No. But you, each company is variable 
or— 

The Court: Talking about Standard Fruit. January 
of 1970. 

The Witness: Standard Fruit has geared up for (383) 
5,000 boxes an hour off these helts. 


Q. (By Mr. Sergi) What is the speed; T don’t know 
wha 3,000 hoxes means nor does anybody else. What 
is the speed? A. Very slow. 

() What is very slow? Move you arms, if you ean 
and- - A, Take 3,000 boxes an hour and they are ap- 
proximately two feet long with the distance in between 
them and that would be 6,000 feet. You got 60 seconds, 
60 seconds into this and you have 100 foot a minute, 
which is very, very slow. 

(). The pedal that starts and stops the mover ent of 
the belt, is it an accelerated type of pedal or just stop 
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and going? A. Stop and go, no variation. 
Q. Are you familiar with the mechanism—withdrawn. 
Are you familiar with the gear that makes the move- 
ments of the belt in those conveyors? A. Yes. You 
first— 


Mr. Bushlow: He said, “Yes.” 
The Court: That’s all you have to say. 


Mr. Sergi: He’s explaining— 

The Court: Better ask him to describe it, (384) 
the gears. 

Mr. Sergi: I can’t hear. 

The Court: You said, are you familiar with it. 


Q. (By Mr. Sergi) I just said, please explain it. 
The Court: All right, go ahead. 


A. You first see the gear head motor, which is an 
electric motor and you can see the gear head very clearly 
in this picture right here. That is the gear head and 
the gear head first off, reduces the speed of the motor 
maybe ten to one. The armature of the motor is turning 
at a certain speed and where the gear head comes out, 
the shaft of the gear, it will be turning one-ten of 
that speed. 

Then, you hook up another shaft and a sprocket chain 
just like a motoreyele chain. By putting a small 
sprocket on that and a larger sprocket on the head 
shaft of the helt, you again reduce it by some such 
figure, " just don’t know exactly the speed of the motor. 
But you start with the motor and you gear the motor, 
turn the motor, turn the gears going slowly and the 
head pulley of the belt is the one, the treadway or the 
belt around and it turns very slowly. Although the 
motor is going very fast. 

Q. Now, in the gear arrengements of the conveyor is 
there anything in that wherein where he, the operator 
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(385) pushes the pedal down, it can cause that belt to 
jerk? <A. No. 

Q. O: jump? A. The gearing prevents the jerking. 

Q. There is no jumping at any time? A. No. 

Q. You said that the movements of that belt is 100 
feet a minute. Now that—I can’t conceive that. Will 
you please take this piece and demonstrate across the 
tcp of this desk what you approximate the movement 
of that belt when it’s carrying any cargo. Demonstrate 
to the jury approximately what the speed is. A. Going 
about like that (indicating). 

Q. Thank you. 


Mr. Bushlow: Your Honor, ean we describe 
that for the record? He— 

Mr. Sergi: He said 100 feet per minute. i 
don’t know how else we’re going to deseribe it. 

Mr. Bushlow: The motion he made. 

The Court: No. TI think you better leave it 
where it is. 


Q. (By Mr. Sergi) Now, is there a particular manner 
in which cartons or boxes are to be placed upon that 
conveyor in order to move it out of the hatch? A. 


Yes. 


(386) Q. Would you then indicate or tell this jury the 
manner in which a box should he placed on that belt? A. 
The boxes are rectangular like this and if this was the 


tread of the belt going up to the deck, the bo re all 
put on with the long axis of the boxes parali h the 
long axis of the conveyor. They are never put on side 
ways. 


Q. Why are they never put on sideways? <A. Well, 
there are two reasons; for one reason, is they are more 
st: ule this way and you can’t make them roll because 
you’d have to cartwheel or something to roll and you 
ean’t meke a flat carton roll, it’s impessible. The belt 
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will slip underneath it and secondly, it doesn’t fit in 
between the rails or sides of a belt unless the belt is a 
very wide belt and then, a box that’s misplaced slightly 
has a tendency to go up the belt like—(indicating) and 
straight out by the rail all the way up; there’s just one 
standard way of doing it. 

Q. You have a photograph there, Defendant AA, AA-4 
and do you see in that photograph cartons being dis- 
charged on a conveyor? A. I didn’t hear the end of 
that. 

Q. You see cartons being discharged on the conveyor 
in that photograph? A. Yes. 

Q. You see the men placing the cartons on the (387) 
conveyor? A. No. 

Q. See the men placing the cartons on the conveyor? A. 
Well, I don’t know whether he’s placing it on the con- 
veyor or just straightening it out. 

Q. Do you see boxes on the conveyor? <A. Yes. 

Q. Now, are there boxes on that conveyor about to be 


placed on there, are there any boxes on that conveyor 
in the photograph that you say are improperly placed 
on the conveyor? <A. If the one the man got his hands 
on—that one is improperly placed— 


Mr. Sergi: May I show that to the jury? I'll 
just walk past, that’s AA for Defendant Exhibit. 
The top box you say where the man has his hands 
on it is improperly placed. 

When it’s improperly placed like that, Mr. 
Keeler, what, if anything, happens? 


A. When it gets up to the top the man who is run- 
ning the belt at the head of the belt transferring that 
box to the rollers, he’s just got to straighten it out. 

Q. Does he have to stop the conveyor to straighten it 
out or just— (388) A. No. If he’s a strong man pay- 
ing attention to his job, he just fits them. 
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(). Now, | am going to give you a hypothetical ques- 
tion, Mr. Keeler. Assume that a box had been placed 
on a conveyor at C deck by one of the longshoremen and 
T beg your pardon, withdrawn— 

Assume, Mr. Keeler, that a carton of bananas had 
been placed on a conveyor at D deck by the longshore- 
men and that it had traveled from D deck up to C deck 
and from C deck to B deck and it’s now traveling up 
from B deck to A deck and the operator of the conveyor 
at A deck, the one who places his foot on the pedal 
realizes that the box is not in its proper position. 

And then, he straightens the box and he returns to 
his pedal, puts his foot on the pedal and then, starts 
the conveyor up and the box starts to tumble back strik- 
ing another box and bounces off that box and down in 
the lower hold and strikes a worker down in D deck. 

Assuming those facts to be true, do you have an 
opinion as to the manner—withdrawn. 

Do you have an opinion as to the reason for the fall- 
ing of that box from that conveyor? 


Mr. Bushlow: If your Honor please, T object. 
The Court: The objection is sustained. 
Mr. Bushlow: Thank you 


(389) Q. (By Mr. Sergi) Assume further in that hypo- 
thetical question— 


The Court: Your hypothetical question contains 
statements of fact which are incorrect. That’s why 
Mr. Bushlow objects and that’s why I sustained it. 

So, you don’t have to assume further, you'd 
better start again. 


Q. (By Mr. Sergi) Assume, Mr. Keeler, the following: 
That a longshoreman standing at the top of the conveyor 
traveling from D to A deck, whose job it was to place 
down the boxes and start or stop the conveyor stated the 
following: That a box that had struck a longshoreman 
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in D deck was dropped from his conveyor and that it 
dropped because it was tumbling over and over and over 
and that he says, “It was caused to fall over because 
he started the belt and it jumped and after he started 
the conveyor it jumped and the boxes turned over back- 
ward and backward and rolled down the conveyor and 
it started tumbling down and hit the box behind it and 
it went over and the conveyor that he had stopped, had 
other boxes on the conveyor and nothing had fallen off 
the conveyor when he had stopped it. Nothing fell off 
the conveyor while it was working and the boxes that 
were coming up to A deck and those boxes were coming 
up, then something happened and he stopped the con- 
veyor. Up to that point the boxes had not fallen off and 
then, the box fell off when he started the (390) machine 
and it started off quickly. And then, the boxes kept 
rolling down the conveyor and it didn’t fall off because 
the sides were too small, it fell off because he started the 
machine and it rolled down and it hit another box and 
then fell off.” 

Now, can you assume ell those facts to be true, sir? A. 
Yes. 

Q. Now, with all those facts as I have read them to you, 
do you have an opinion as to what caused that box to 
fall off the conveyor; yes or no? <A. No. 

@. Now, could the box have fallen off in your opin- 
ion? Could the pedal being depressed cause that machine 
to jerk or jump? 


Mr. Bushlow: I object, your Honor. There is 
no such testimony in this case. It’s pure specula- 
tion, pure supposition. 

The Court: No. Wait, come up here, gentle- 
men. 

(Side bar discussion held out of the hearing of 
the jury.) 


(392) 
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The Court: The last question, could the machine 
when the pedal was lifted or depressed, jump or 
jerk? That’s what Jackson testified. 

Mr. Sergi: When he depressed it, not when he 
(391) lifted his foot. 

The Court: When Jackson testified, he said that 
when he depressed his foot the machine jumped. 

Mr. Bushlow: Same machine, T haven’t got the 
testimony. 

The Court: Yes. 

Mr. Bushlow: But I’m sure he meant the box 
jerked, the machine doesn’t jerk. 

The Court: He said— 

Mr. Bush!ow: He said that. 

Mr. Sergi: Ill accept what you say. The box 
jerked, not the machine. 

The Court: Let's make sure. 1 have a seleec- 
tion of what he said. 

Mr. Sergi: I thought it read out of here, ) our 
Honor, Page 47, “It jumps.” 

The Court: No, no. It was before that. He 
said it voluntarily on direct. He said— 

Mr. Cichanowiez: “When I started running the 
belt, the belt automatically jumped. When the 
boxes went tumbling I took my foot off the belt 
right away and stopped the boxes from tumbling 
and it fell in the hole.” 

The Court: There is no question that was one 
of the questions he’s entitled to ask him. Okay. 

Mr. Bushlow: Okay. 

The Court: He’s withdrawn it. 

(The following proceedings are resumed within 
the hearing of the jury:) 


Mr. Sergi: Can we have the last question, 
please? 
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Mr. Bushlow: I withdraw the objection, your 
Honor. 


The Witness: No, the machine would not jerk and 
for that reason the boxes would not rol! baekward. 


Q. (By Mr. Sergi) Now, if the carton riding up the 
conveyor from C deck, from D deck to A deck, and the 
man havine stopped ‘t, the operator of the machine is 
standing at A deck. 


Mr. Bushlow: On what deck, the operator? 


Q. (By Mr. Sergi) The operating is standing at A 
deck, operating the conveyor from A deck to B deck and 
sccpped the machine and then adjusted one of the boxes, 
and then he restarted the machine and one of these boxes 
had fallen off. Do you have any opinion, Mr. Keeler, 
as to the reason for the box falling off the co..“yor 
belt? A. Yes, I do. 


Mr. Bushlow: I object to the question, yur 
Honor. It’s a hypothetical question, assumes facts. 
(393) The Court: It assumes an incorrect fact. The 
operator at the A deck did not adjust the box w- 
cording to the prior testimony. He says, as I 
recollect, that will be the juror’s recollection as 
told. But it’s my recollection for whatever it’s 
worth, that it was the operator of the D deck that 
made such adjustment. 
Mr. Sergi: Okay, I'll tvy again. 


Q. (By Mr. Sergi) The onerator of the conveyor stand- 
ing at A deck, operating the conveyor A to B deck, stopped 
the machine and one of the longshoremen at B deck ad- 
justed one of the boxes. And then, the operator at A 
deck restarted the conveyor and one of the boxes fell 
from the conveyor fre’ 4 deck, from the conveyor that 
was going from B deck to A deck and the box foll off 
that conveyor and fell down into D deck. 
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Do you have an opinion as to the cause of the falling 
of that box from that conveyor? 


Mr. Bushlow: If your Honor please, I object 
again. It assumes fact not in evidence. He says, 
one of the longshoremen on B deck and I think the 
evidence shows that there was only one longshore- 
man on B deck. 

The Court: That’s my recollection. It’s the 
jury’s recollection that controls. But with that 
(394) caveat and given that hypothetical, he is 
giving you so far, do you have an opinion as to 
what might have caused that box to fall; yes or no? 


Q. (By Mr. Sergi) Do you have an opinion? <A. Yes. 

Q. Please give us the opinion. A. If provided the box 
was properly straightened up, it could have only been 
jammed up at the top of the belt to the roller with the 
fellow operating the box, operating the felt beyond that. 
That caused the boxes to jump up at the top ot the con- 
veyor and fall off. 

Q. Could the restarting of the conveyor by the man 
standing at the pedal of A deck have caused that box 
to tumble backwards, strike another box and fall over; 
yes or no? A. T don’t know how to answer it. 

Q. If you can’t answer it— 


The Court: You want the question reread? Do you 
understand the question? 


Q. (By Mr. Sergi) I withdraw the question. 

T see your problem, Mr. Keeler. 

Assuming that there are no boxes in front of the box 
loading up to the top of the conveyor running from the 
B deck to A deck and the operator of the conveyor at A 
deck stepped on the pedal, could his restarting the con- 


veyor cause (395) the box to topple backwards and strike 
another box and fall off? A. No. 
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Mr. Bushlow: If your Honor please, I object to 
the answer and the question. Again, assuming 
facts that are not in evidence; there is evidence 
that there were other boxes on the conveyor. 

Mr. Sergi: In front of the one that fell off there 
is no testimony. 

The Court: In front of the box there is no ques- 
tion that there were boxes behind the box in ques- 
tion. 


Q. (By Mr. Sergi) Did the size of the sides, the side 
rails on the conveyor or the lack of the sides on the con- 
veyor have anything to do with the falling of the box 
under the circumstances that I described? A. No. 

Q. Assuming the box was twelve inches high in order 
to prevent a box from falling over the side, what would 
the size of the side rail have to be? A. Well, if the side 
rail were four inches or six inches or eight inches or 
twelve inches and it was up and someboey said a box 
fell over the side, there is no—there is no force in that 
operation to lift a box up in the air off the ec: veyor 
belt up either one end of it or the (396) other end. .‘here 
is no force to move that box once it’s put on a conveyor 
belt. There isn’t an ounce pushing it to the left or push- 
ing it to the right. 

The only force on that box is the rotary belt running 
underneath the box. If the hox is free to go, it takes the 
box with it. If the hox is not free to 20, because of a 
jam-up on top of the belt, the belt will generally run 
under the box and not push the box until it is free. 

However, if the situation at the top of the belt is such 
as a bux can come up and get off the end of the helt like 
this counterbalance and then go that way, another hox 
coming up catches the back end of it and tho second hox 
will do this to the rst hox and then you have 


just—just 
got a pile-up. 
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They start to fall off the top of the machine. But the 
inachine should be stopped before that happens and that’s 
why he has a control there. 


Mr. Bushlow: If your Hono: please, I move it 
be stricken. The question was how high must the 
rails be in order for the boxes— 

The Court: Read the question. 

(Whereupon the question is read back.) 

The Court: Strike the answer and disregard it, 
ladies and gentlemen. 


Q. (By Mr. Sergi) You understand the question, (397) 
Mr. Ixeeler, please give us an answer. A. A box, one 
high on the conveyor cannot get by. 


The Court: No. Mr. Keeler. 


Q. (By Mr. Sergi) Let me withdraw the question. 

Mr. Keeler, if we have a twelve-inch-high box or a nine- 
inch-high box and we have a four-inch side rail, you say 
the box won't fall over the side rail and has nothing to 
do with maintaining the box on the conveyor; is that what 
you said? <A. Yes. 

Q. Is that what you said? A. A properly placed box. 

Q). Let’s assume a hypothetical situation: we have a 
four—-a twelve-inch-high hox riding on a belt. <A. Yes. 

Q. And in order to keep it completely from falling off 
under any circumstances, how high a side rail would be 
needed? A. The side rails would have to go up to the 


sky. 


Mr. Sergi: Thank you very much. IT have no 
other questions. 


Sorry, sorry, may T have a few more questions. 
T beg your pardon, Mr. Bushlow. 


T just remembered something very important, T 
must ask it. 
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(398) Q. (By Mr. Sergi) Mr. Keeler, is there a cus- 
tom, practice along the waterfront for longshoremen who 
work on cargo ships and als. banana ships as to where 
they should stand during the discharge of cargo? Is there 
a custom or practice? <A. Yes. 

Q. Are you familiar with the custom and practice? A. 
Yes. 

Q. Please tell us the custom and practice that you know 
—withdrawn. 

And did that custom and practice exist January 15, 
1970? A. No. where exactly, where in the operation? 


The Court: It’s a little broad. He’s going to 
pinpoint each longshoreman and where he’s going 
to be or— 


Q. (By Mr. Sergi) Just generally, is there a custom 
and practice? If you can answer it, say so. Is there a 
custom and practice as to where a longshoreman should 
stand during the dischy ge of general rargo? Let’s say, 
with general cargo. 


Mr. Bushlow: I object, your Honor. There is no 
“reneral cargo.” 
The Court: T’ll sustain as to that. 


(399) Q. (By Mr. Sergi) Let’s withdraw that. Let’s say 
with bananas, okay? Let’s say with bananas being dis- 
charged on conveyors, okay? And let’s stay with cargo 
being discharged on conveyors and let's stay with cargo 


bananas heing discharged on conveyors, and let’s say 
about January 15, 1970, was there a custom end practice 
where longshoremen should stand when they are discharg- 


ing that type of cargo in that particular manner? A. 
There is a custom. 


The Court: Yes or no. 
The Witness: There is a custom where certain men 
should stand. 
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The Court: All right. 
The Witness: Others— 


Q. (By Mr. Sergi) Did you say there was a custom 
and there is a custom? A. Yes. 

Q. Now, will you please tell the Court and jury what 
the custom was? 


The Court: As to those certain men. 

Mr. Bushlow: Certain men. Let him identify 
the certain men. 

The Court: He’ll have to. 


A. The certain men that I am naming are those men 
who have stationary positions and they are not walking 
(400) around. Had been like the cargo, those men have 
not set positions. But the stationary men who run the 
belts and guide the boxes, either are the belt or the 
gravity conveyor, they have a set position and that’s the 
set position is, many times controlled by the situation 
that exists at the time. 

Now, if you have two belts, say you have a belt com- 
ing up from a deck and one meeting it four square, every- 
thing is just right. This belt is an inch or two higher 
than the other one. One man on the one side of that 
connection point is plenty. 

If it com up just a little crooked, racks it one way, 
pulls it, take a right off everything is fine. You have 
another situation where because of the deck of the fruit 
or the gear that’s available in that hatch, it just comes 
up and properly meets a gravity roller, either straight one 
or curved one, and there is a transfer that actually has 
been made by the men of each box from the belt to the 
roller, and then you need two men. You need one there 
on each side. 


Mr. Bushlow: If your Hoxor please, I move the 
answer be stricken. He was asked whether there 
is a custom in usage and now he says it depends 
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on the situation. Is there a custom and usage or 
isn’t there, d° *t depend on the situation that 
existed. 

The Court: A}, «ently, custom and usage de- 
pends (401) on the situation that exists. 1 think 
you put your finger on it. It depends on the cus- 
tom and situation that exists. 


Q. (By Mr. Sergi) Concentrating, Mr. Keeler, on the 
men that are moving about in handling cargo, indeed, and 
their placing up cartons placed on conveyors, is there a 
custom and practice as to where they should stand or not 
stand in a hatch? A. No. The height of the car and the 
position of the cargo and the particular kt that you want 
controls where they stand. 

Q. Was there a custom and practice as to whether or 
not 'ongshoremen should stand in the square of that hatch 
if cargo is being removed from the hatch, such as cartons 
of bananas being placed on conveyors that are going to 
higher levels. yes or no? 


Mr. Bushlow: Objection, your Honor. It is a 
leading question. 


A. No. 


The Court: Was there a yes or no? 
The Witness: No: 


Q. (By Mr. Sergi) Yes or no? Is there a custor and 
practice? A. Yes. 

Q. Now, will you please tell us what the custom (402) 
and practice was in 1970? A. No longshoremen should 
be in the square of the hatch when tonnage is liable to 
fall or being hoisted in or hoisted out. 


Mr. Sergi: Thank you very much. 
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Q. Mr. Keeler, are there bananas in the square of the 
hatch? A. Yes, 

). So, they have to be unloaded by the longshoremen? 
A. Yes. 

Q. Do you have to put them on conveyors? <A. Yes. 

Q. Can they dv ‘t standing in the wings? A. Well 

(). Can they do it standing in the- 


Mr. Sergi: Objection, your Honor. Let him an- 
swer the question he’s putting to him. He's fight- 
ng with him, objection. 

The Court: “alm dowa a little bit. It’s all right. 

Mr. Sergi: 1 don’t think it’s proper cross (403) 
examination. 


The Court: Mr. Keeler can take care of himself. 


Q. (By Mr. Bushlow) Mr. Keeler, answer me yes or 
no. If there are bananas in the square of the hatch, the 
longshoremen got to pick those bananas up, don’t they? 


A. Yes. 


(). He’s in the square of the hatch when he picks those 
up? <A. Yes, 
Q. And the conveyors are running, aren’t they? A, 
Yes, 

(). He’s got to put it on a roller to get to the conveyors, 
doesn’t he? A. On the ends of the conveyor. 

Q. f'e’s going to pick it up, walk to the end of the 
conveyor? A. Yes. 

(). But he’s got to pick it up from the square, doesn’t 
he? A. Well, yes, all right. 

(). Don’t do me a favor, Mr. Keeler. 


Mr. Sergi: Objection to the form of the ques- 
tion, he’s arguing— 
The Court: No, it’s— 


(404) Q. (By Mr. Bushlow) Does he have to pick 


it up 
from the square of the hatch? <A. Yes. 
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Q. Are there bananas above him going up on the con- 
veyor? A. Yes. 

Q. Because he’s got to stay there because that is where 
his work is? <A. Yes. 

Mr. Bushlow: Thank you. 


(). Mr. Keeler, you have gone through your qualifica- 
tions and there was a time when you worked for United 
Fruit; is that right? A. Yes. 

Q. Do you recognize this man here, Mr. Keeler? Sal. 
stand up. <A. Yes. 

Q. You worked with him, didn’t you? A. I didn’t work 
with him. 

Q. Well, he worked under you?’ Where, what pier? A. 
I dor’t remember. He was on one of the east river 
piers, 

Q. [f I told you Pier 13% «a. Which one? 

Q. Pier 13, East River. (405) A. So many years. 

Q. For McGrath, wasn’t it? A. Yes. 

Q. How long ago was that? A. He worked over there 
from about 1945 to 1954. 

Q. Did you work there at that time? 

Is that the time you worked for McGrath? A. Yes. 

Q. ile was there all the time? A. T don’t know that he 
was there everyday, but I recognize him as being one 
of the East River men. 

Q. And in 1954, are you sure you severed your connec- 
tion with McGrath: is that right? <A. Yes. 

Q. Before that you worked for United Fruit? A. Yes. 

Q. Bananas? A. What? 

Q. On bananas? A. No, not particularly. I worked 
half bananas and half freight. 

© Half bananas that you worked, did you use con- 
vevors? A. Yes. 

©. What type of conveyors? (406) A. Well, off the top 
deck we used those flat conveyors, and thn in the lower 
two decks we hac machines that were a different type. 
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Q. Wiat kind of machines did you havei A. Called 
them Davis Machines. 

Q. What did they look like? <A. It was a machine with 
a marine leg on it; that had pockets in it, and the men 
come over and dump the bananas they went up on their 
pocket. 

Then, transferred to a belt on deck which took them 
out on the dock. 

Q. That belt was on the top deck, wasn’t it? The 
pockets emptied out because the deck from out the side 
port on to the deck; is that right? A. Yes. Most of 
the entrances in the summer. 

Q. Was that right, sir? Isn’t that the general way that 
United Fruit unloaded bananas when you were with them? 
A. In the winter, yes. 

Q. It was like a dumbwriter; went up in pockets and 
when he hit the top deck emptied out the conveyor that 
went out the side port? A. Only for the two lower 
decks. The lower hold and the oilup deck. 

Q. You didn’t have those conveyors running from D to 
C and from C to B and from B to A, did you? (407) A. 
No. We had them from B to—we had them from B to 
A and we had the pocket machine in the two lower decks. 

Q. When you worked on bananas for United. those ba- 
nanas came in stalks or steps; is that right? A. Well, we 
in the beginning, they were all steps, yes. 

Q. And when did you start using hoxes? A. They 
started to change just about 1953 

Q. 1953. A. United Fruit Company was experimenting 
with cartons for a fong while. The ventilation of the 
carton, the method of packing, the handling of the carton, 
the weight, it all took many years to get the proper— 

Q. Would T be correct in saying, Mr. Keeler, it was not 
until sometime around 1960, 1961 that they started car- 


tons instead of stems? <A. T would think ©>, in around 
there. 
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Q. So, in 1954, they were stems, right? Nothing to do 
with those cartons, isn’t tuat right? A. They were stems 
not cartons in 1954? A. Well, in 1954, I had ships par- 
tially cartons, partially stems. But they were mostly 
stems. Had not been converted and they were still—you 
see, well, it’s a market condition. Fellows who were set 
up to sell stems weren’t set up to sell cartons and you 
couldn’t make the transition quickly. 

(408) Q. Mr. Keeler, when was the last time you were 
on a banana boat? A. Actually working? 

Q. Yes, actually working on a banana boat. A. I was 
tp in Albany. I was up in Albany in the springtime of 
last year with Frank Donum (phonetic) up in Port Com- 
mission. T saw one of the United Fruit Compary ships 
working. 

Q. I said, when were you actually working on it. Not 
when you saw, actually were working. A. The last time 
I worked? 

Q. Yes. A. Physically or when I was— 

Q. As supervisor, physically, that’s part of your job. 
A. 1954. 

Q. From 1954, you have not actively supervised or en- 
gaged in the unloading of a banana boat, have you? A. 
That is right. 

Q. You said something very interesting before, sir, 
when Mr. Sergi asked you how do you put the boxes on 
to the conveyor. And you said, you put it on length- 
wise, right? <A. Yes. 

(). And the reason for that, if you put it on the other 
way, it’s going to hit the rails; is that right? (409) A. 
Yes, it wouldn’t fit. 

Q. Wouldn’t fit because there are rails on there. When, 
for the first tim, did you ever see rails on these con- 
veyors—withdrawn. 

Didn’t you testify that in your experience with con- 
veyors there are no rails at all? A. Yes. 
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Q. Now, you testified that you mus‘ put the box on a 
certain way so it won’t hit the rail. is that right? A. 
That is not the only reason. 

Q. Is that the reason you gave? A. No, you just den’t 
put a box on this way if you can put it on the other way. 

Q. If you have— 


Mr. Sergi: Objection, your Honor. Let him 
finish the answer. 

Mr. Bushlow: I just want— 

Mr. Sergi: Please— 

The Court: Mr. Bushlow, let him finish his an- 
swer. 

As I recall, he gave two reasons. 


A. If you have rails, it is impossible to put the boxes 
on this way. You must put, if you don’t have rails, you 
coud put it either way. 

Q. What's the purpose of the rails? (410) A. The rails 
are to keep a box that’s improperly put on a conveyor 
from somehow or other increasing its position, it’s bad 
position where until at seme point, where it could fall off. 

Q. That’s it. As to prevent it from falling off? A. T 
presume so. 

Q. So, therefore, the height of the rail if the rails are 
used to prevent the boxes from falling off, the height of 
the rails would be important, wouldn’t it? A. No. 

Q. Wouldn’t he important? A. No. 

Q. Take a look at plans, Defendant's EM xhibits— 


The Court: Mr. Bushlow, IT am going to have 
to interrupt you, unfortunately. We will take our 
morniny recess now. Ladies and gentlemen, for 
about ten minutes, Probably 10 to 15 minutes. 
Don’t diseuss the case. 


(Whereupon a recess was taken.) 
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Thereupon DR. JOHN LOVERNE, having been first 
duly sworn, was examined and testified upon his oath 
as follows: 


Direct Examination by Mr. Hart: 


Q. Dr. Loverne,—may I be given just one second, 
7 * * 


(468) A. No, this is a habit pattern on the part of the 
patient and if he stubbed his toe the toe would hurt for 
longer than it should. 

Q. Without it hurting him, it would be reali pain to 
him? A. If he would be aware of it. 

Q. He’d have real pain in the neck too, wouldn’t he, 
doctor? A. I don’t think the word real pain applies here 
because it is in the imaginary pain. 

Q. But it isn’t imaginary, perhaps to you doctor, what 
would it be to him? A. He feels it. 

Q. He feels the pain. 


Mr. Bushlow: Thank you, doctor. I have no further 
questions. 
Mr. Sergi; No further questions, thank you. 


(Witness excused.) 
The Court: Put Mr. Keeler back on. 


Whereupon PAUL J. KEELER, previously sworn, re- 
sumes the stand, and testifies upon his oath as follows: 


“ross Examination (Continued) by Mr. Bushlow: 


Q. Mr. Keeler, nave you had those photographs (469) 
there, I think Plaintiff’s Exhibit AA in evidence. Photo- 
graph No. 4, now will you look at that photograph there 
and I mean, Mr. Keeler, will you look at that photograph 
please. Now, Mr. Keeler, I believe you testified that when 
the longshoremen were to put a box on the conveyor, they 


194a 
Paul J. Kveler, for Defendant, Cross 


would put the length on parallel with the conveyor? A. 
Yes. 

Q. The reason they didn’t do it the other wa vould 
hit the rails? A. Well, yes. 

Q. Take a look at that box; that longshoremaa got his 
hands on, has that been put on lengthwise, parallel with 
the conveyor? <A. Yes. 

Q. And would you tell me either the longshoreman is 
going to straighten it out or this box— 


Mr. Sergi: Objection. How can he tell what a 
longshoreman is going to do in the photograph? It’s 
standing still. Objection to the form of the ques- 
tion. 

The Court: Sustained. 


Q. (By Mr. Bushlow) Did that longshoreman place that 
box on there or was that placed by— 


Mr. Sergi: Objection to the photograph from 
a—how do we know what happened before that or— 
(470) The Court: Sustained. 


@. (By Mr. Bushlow) Are there any boxes behind the 
box on which he, the longshoreman, has his hands? Is 
there a box behind it? A. Below it, yes. 

Q. Below it? A. Yes. 

Q. And is that box that the longshoreman has his bar.d 
on, straight and parallel with the conveyor? <A. No. 

Q. Is it at an angle? A. Yes. 

Q. Is one side of the front of the box hitting the left 
hand side of the conveyor and the right hand side of 
the box hitting the—vice versa? <A. The left forward 
corner is hitting the side of a rail and the back right- 
hand corner is not. 

Q. That’s not a proper way for a box to go up, is it? 
A. No. 

Q. And the good safe practice would be for the long- 
shoreman to straighten it out, wouldn’t i’ A. Well, a 
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safe practice is to put them on straight in the beginning. 
Q. If they’re not put on straight in the beginring, 
(471) you’re going to leave them crooked? 


Mr. Sergi: What do you mean, “he”, you who— 
Q. Would the longshoreman leave them that way? 


Mr. Sergi: Objection. 

The Court: Talking about good piactice. 

Mr. Bushlow: Goo? practice, yes. 

The Court: Then ph-ease it that way. Otherwise. 
Mr. Sergi is going to be jumping up and down 
like a jack in-the-box. 


Q. (By Mr. Bushlow) Is it good practice to leave them 
on uncovered? A. Good practice to do what? 

Q. Is it good practice, if a box goes on, a box goes 
on not straight and parallel with the conv yor? Is it 
good practice to let that go al! the way up that *.ay or is 
it good practice to straighten it out? A. Tha’ ‘s con- 
trolled by the man who’s— 


The Court: The question, is it good practice to 
straighten out or le‘ it gO up or a catty-corner? 

The Witness: It is not good practice. 

The Court: It’s not good practice to let it go up on a 
catty-corner; is that right? 


Q. Now, Mr. Keeler, you left McGrath about 1954: is 
that right? A. That is right. 
(472) Q. At that time, McGrath was discharging banana 
ships at Pier 18, East River? A. 13, yes, I think we were. 
Q. At that time, Mr. Keeler, they were discharging 
bananas in stems or stalks; is that right? A. And we 
had some boxes too. 


Q. When you say “some boxes” did you have more than 
two? A. Yes. 


Q. At that time, Mr. Keeler, did McGrath have their 
own equipment to discharge those bananas? A. Some of 
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it was our equipment and some of it belonged to Stand- 
ard Fruit. 

@. And at that time, wasn’t it a fact, Mr. Keeler, that 
these stems and stalks, were discharged on convevor belts 
without any plate underneath with the trough in the 
middle as they came up? A. Yes. Stalks were discharged 
that way, yes. 

(). Isn’t it a further fact that McGrath had something 
like a dumbwaiter that came up that you threw the stalk 
in and took it up like a dumbwaiter? A. That was later 
on. We got those and we got—we rented two from the 
United Fruit Company. But that came later in the con- 
tract. 

(). How much later? When did that come? Is that 
(475) before ’54 or after 54? A. Gee, [ couldn’t tell you 
right now. 

(). You don’t remember? <A. 53, ’54. 

Q. Isn’t it a fact, Mr. Keeler, that as they are loading 
hananas, January 15, 1970, with these convevor belts, you 
yourself never supervised or were present in the anload- 
ing of bananas in that manner? <A. No, that is not right. 

Q. Where were you present and what yeer, what pier 
were you present when hananas were unloaded with con- 
vevor belts with a plate underneath? A. I’m interested in 
bananas. One; IT was with the ‘American President Line, 
my old company used to be right aeross the canal from 
Mission Rock Terminal where my terminal was And I 
went over there and IT watched my old crowd discharging 
bananas and talked to my old friends. T was over there 
a lot. 

Q. When was this? When, what year? A. Well, I was 
out there from 1951 until 1964. 

(). Where was this, in Mission Rock? <A. San Fran- 
cisco. 

Q. Mission Rock, San Francisco? <A. Yes. Then, T 
was up in Albany, Port Commission on a collision damage 
and I went over and watched the United (474) Fruit Com- 
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pany work my old company. i know Paul Carroll, the 
superintendent and I worked with his brother for years 
down here. 

So, I went over to see Paul and I watched the ship 
worked. I discussed the ship with the—I discussed the 
boxes, I discussed everything. 

(). When was this that you went up? <A. Yee: ago in 
the spring 

Q. Isn’t it a fact, Mr. Keeler, that United Fruit does 
not use conveyors, they use the dumbwaiter type that 
comes over the vessel on a rail and goes down the hole? 
A. Yes. They .iave a marine leg and then they got con- 
veyors. 

Q). How long were you with this friend of yours on 
this banana boat in Albany last spring visiting someone 
and talking about bananas? A. At the most, an hour. 

Q. One hour? A. Yes. 

©. Did you go on the vessel? A. I don’t reeall whether 
I did. 

Q. So, you were just talking to somebody and you 
didn’t see the operation, did you? A. (No response.) 

Q. Yes or no, Mr. Keeler? (475) A. Mr. Bushlow— 


Mr. Sergi: Wait, let him answer, please. Ob- 
jection. 


A. Mr. Bushlow, I don’t have to go aboard the vessel 
all day to see what’s going on. I have enough experience 
to walk down a dock and I can tr vou everything that’s 
going on in that vessel with one ik down and one walk 
back. 

Q. Just a moment, Mr. Keeler. Just a moment. You 
are telling me you walk down a dock and there is a vessel 
on your left-hand side, completely enclosed. What I hope 
is maybe an inch or two-inch steel frame. You’re going 
to tell me what’s going on in the D deck? A. Probahly 
I could tell you. 

Q. Probably could tell me? A. Yes. 
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Q. Could you tell me while you’re walking down the 
dock whether there are two men on the A deck and two 
men on the B deck? A. If I could lonk in the side port. 

(). But you told me you could tell me walking down the 
dock, walking down a dock you could tell me how many 
men were working in there? A. No, I couldn’t tell you. 

Q. Couldn’t tell me that, could you? (476) A. No. 

Q. Could you tell me the size of the conveyor that was 
down there, could you? A. Yes. I could see the top of 
it. 

Q). From the C deck to the— A. Not from B to A. 

Q. B to A? But from C to D you couldn’t tell me? 
A. No. 

(). Couldn’t tell me whether they were pineapples, 
grapefruits, coconuts or jelly down there, could you? A. 
I could see what’s coming out. 

(). Couldn’t tell me what’s down there? A. You could. 

Q. You coule see what’s coming out but not what’s 
down there. 

Now, Ar. Keeler, did you ever supervise the discharge 
of bananas as the bananas were discharged on January 15, 
1970? With a conveyor belt from D deck to C deck and 
from C deck to B deck and from B deck to A deck? A. 
No. 

Q. Never did? A. No. 

(). How many men are there in a banana gang? A. It 
varies. 

Q. There can be twenty? (477) A. ¥<s. 

(). There ean be thirty-five? A. There can be ninety, 
too. 

(). Ninety, too, right? Mr. Keeler, wnen they finish A 
deck and they finish B deck and they finish C deck, and 
now they’re working on D, how many men are left on C 
deck, B deck and A deck? A. Generally there would be 
two men at the end of the conveyor just straightening the 
boxes out and one fellow pushing on a conv. yor probably 
if the onveyor didn’t—if it, if the gravity conveyor didn’t 
have a good s‘ant on them. 
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Q. That means three men then? A. Yes. 

Q. Three men. Is that safe practice, to have three 
men? A. Under certain conditions, yes. 

Q. Is it safe practice to have two men? A. Under cer- 

1 conditions. 

Q. Is it safe practice to have one man? A. Under cer- 
tain conditions. 

Q. Well, now let’s take the conditions as existing on 
January 15, 1970. Are you aware, assume the conveyor 
from the D deck to the C deck—withdrawn. 

Q. Do you know the size of the square of tr> hatch on 
the Polarstein? (478) A. No. 

Q. Hatch number two? If i told you that it was thirty 
feet from forward to aft? A. Thirty feet in length and 
twenty wide was probably what it was. 

Q. Thirty feet in length? A. And twenty wide. 

Q. Twenty wide. That’s thirty feet from the front to 
back, twenty feet from port to starboard? A. Yes. 

Q. Now, assume in the square of the hatch right at the 
say forward end the conveyor goes from the D deck to 
the C deck and assume further that the bananas now are 
taken around on rollers right on this C deck and that 
the other end of the square, another conveyor goes up to 
B deck? A. Yes. 

Q. Then, they’re taken around again on B deck and 
another one goes over this first one to the A deck? A. 
Yes. 

Q. How much distance is there between those two con- 
vevors on the B deck? A. Well, that’s hard to say. I 
don’t know how they rig them. 

Q. They don’t generally send the bananas with one end 
of the hatch completely over to the other end? (479) A. 
At some intermediate point the other helt will go up. 
I have worked belts where we put them right next to 
each other like that; one belt come out and the other belt 
go up just as fast as we could. We made a manual 
transfer without rollers. 
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Q. Where did you do this, Mi. Keeler? What boat 
did you do this on? A. United Fruit Company. 

Q. United Fruit Company. If I tell you United Fruit 
Company never had that they have used this dumbwaiter? 
A. No. ‘Ve nsed belts plenty of times. 

Q. What 1. We used belts plenty of times. 

Q. Whi hat port? A. Every time that— 

(). On whit port, Mr. Keeler? Just give me a port. 
A. We— 

Q. What port did you use these belts on? A. In New 
York. 

Q. In New York, what pier? A. Pier 7, North River. 

Q. And you used belts. You didn’t use this dumb- 
waiter contraption? A. Yes, we did at times. 

(). If i tell you, Mr. Keeler, that those two conveyors, 
the ones from the C deck to the D deck and the (480) 
one from the B deck to the C deck, were at opposite 
ends of the square and were about thirty feet apart, how 
many men would it be safe practice to leave on that B 
deck during the unloading operation? 


Mr. Sergi: I object to the form of the question. 
I don’t know where he gets statement of fact. 1 
haven’t heard them in this trial, your Honor. He 
may know something we haven’t heard. 

The Court: No. I will allow the question as 
hypothetical. 

Mr. Sergi: You Wave to have facts in the trial 
to have a hypothetical. 

The Court: As a hypothetical it’s up to the jury 
to determine what the facts are. 


A. I would say in an operation like that where you’re 
running that much gravity distance with gravity rollers, 
they would probably have the one belt rather higher that 
was coming out of the lower deck to give it a little gravity 
to run down to the other belt. So that transfers them 
off on to the belt that was going up to the next deck 
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and in that situation they would have a man running the 
top of the belt. They would—he coald or could not be 
assisted by another man according to whatever match 
they made between the belt and the gravity ro!'ers. And, 
according to the steepness of the grade that they had on 
the gravity rollers, they wenld have either (481) one or 
two men pushing. 

I don’t know whether they had one or two. Because, | 
don’t know exactly how this was rigged but I so say, I 
would say there would be two on the gravity rollers and 
then maybe one or two guiding them on to the other belt. 

Now, it would be six men, it would be one, two and one, 
it would be four, five or six. 

Q. Mr. Keeler, would there be more than one? Would 
there be more than one? A. Yes. 

Q. Now, Mr. Keeler 


Mr. Sergi: I didn’t hear the answer. 
Mr. Bushlow: He said, “Yes.” 


Q. Mr. Keeler, when you have a man who is standing 
on C deck and operating the belt, coming from D deck to 
C deck, now to operate this belt I think you testified puts 
his foot on the pedal, right? Got to keep his foot down 
and operates the belt? A. Yes. 

Q. If he takes his foot off, what happens? A. Stops. 

Q. He’s anchored there, isn’t he? A. No. 

Q. He’s not anchored there? A. No. He doesn’t do 

it the way you’re doing it. 
(482) Q. Ilow does he do it, show me. A. Yes. He does 
it with both feet. He just stands there, this foot is on 
the pedal, all he does, lift his toe up and down same way 
you do on this ear. 

Q. Fine. But if he moves from here and moves over 
here what happened to the belt? A. He can still do it. He 
kicks the board along with him. 

Q. What? A. He brings the board along with him, the 
board on the wire he brings it right with him. 
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(). How far can he bring the board? A. He has, as far 
as he has to go on the end of the machine. 

Q. If, at the other end of the machine that’s going from 
3 to A, if something jams up there and the boxes don’t 
go on properly and there is no man there, what does this 
man have todo? A. Stop the belt. 

Q. Stops the belt. When he stops, what happens to 
the belt frou » D to C? What does the man do down 
there? A. It’s the lower belt that he’s stopping. He 
stops that belt. 

Q. This is C to B. What about D to C when he stops 
that belt. 

(). This is C to B. What about D to C when he stops 
his—what does the man do on the C deck? (483) A. Let’s 
go over that again. You got the Delt from where to 
where? 

Q. D to C, C t oB and B to A. A. Right. 

Q. I’m talking about the man on the B deck, now. A. 
On B deck. 

Q. B deck. He stops his belt, yes? He’s getting the 
bananas that are coming from C deck. A. Right. 

(. What does the man on C deck do when he sees this 
velt stop? A. He stops the one. 

Q). What does the man on A deck do when he sees that 
is stopped, he has stopped his belt? A. He doesn’t have 
to worry. He’s just, he’s looking ahead of himself. He’s 
the one that’s stopping all the belts because he’s the one 
he’s trying to get the fruit to go out of the ship. 

(). Now, when this man on A deck looks down at the 
end of his conveyo ’ and sees that a box is goine on wrong, 
what does he dot A. Man on A deck? He’s not looking 
down there to start with. 

Q. Where is he looking? A. Are you talking about a 
belt that’s stopped or (484) is this— 

(). I'm talking about, there is a conveyor going here 
and a man on A deck A. Your operation is golug now? 

Q. Yes. A. Then he’s looking down. 
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Q. Of course. Now, he sees boxes going on wrong from 
B to A and what does he do? A. He stops the belt. 

Q. What does the C—the man on B deck do who's 
operating the belt from B to C? If A stops what does 
B do? <A. Well, if the top belt stops the other fellows 
have got to stop in rotation. 

(). And if this box is going on wrong and there is 
nobody else down the hole on B deck but the operator of 
this belt, who is going to go over and straighten out this 
box? A. Anybody. The minute the belt stops any of 
the longshoremen do it. The operator himself can do it, 
anybody can do it, anybody in the ship. 

Q. But if there were a man, if there wa: . man at the 
bottom of the conveyor from A to B to guide tl.ese on 
properly, would he have to stop his machine because of 
an improper box that came on because no one was there? 
A. He would have to stop it if there was any danger of 
the box falling off or damaging cargo. Just as (485) 
important to protect the cargo as it is to prevent the box 
from falling. 

Q. Is it just as important to prevent, to protect the 
cargo as to prevent injury to the men? A. No. Many a 
box could fall off and there’d be no men beneath them. 
The men might not be working but you just don’t want the 
box to fall off and hit on the dock. You got one box of 
mahed hananas. 

‘). So, therefore, Mr. Keeler, in your role as an ex- 
pert, it would be better practice and sefe practice to have 
a man running the conveyor on B deck from C to B and 
another man stasuding at the bottom of the conveyor from 
B to A to see that {ic oxes went on propertly; isn’t— 
wouldw’ that be bev. practice? A. There is a man at 
the bottom of the conveyor. 

Q. There should be a man at the bottom of the con- 
veyor; is that right? A. Many places have a transfer to 
the conveyor and you go* to have a man. 
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(). That means that where there is, you operate the 
conveyor, there is a man and you got to have a man at 
the other end where there is a transfer from the roller 
to the conveyor? <A. Yes. 

Q. Should have a man there? (486) A. Yes. That’s a 
normal practice. 


Mr. Bushlow: Thank you very much. 


Re-direct Examination by Mr. Sergi: 


Q. I understand what vou’r saying, there should be 
at least two men at each deck? A. Yes . 

Q. The fellow has his foot on the pedal to make sure 
if something happens on that conveyor he should stop 
and there should be another man oun the same level so 
that if one of the boxes is not put on propetiy by the 


longshoreman that he, the longshoreman should straighten 
it out? <A. Yes. 

Q. If there ix only one man there at that particular 
@ock, then the stevedore should have provided more than 
one, isn’t that correct? <A. If he needed it, yes. 

(). You said they needed it. Now, if there isn’t more 
than one man at that particulary deck level and the man 
working the pedal ean’t reach down to adjust the box 
that’s not on straight and the conveyor does not stop in 
time and the boxes keep coming up, what will happen, 
Mr. Keeler? A. The box is up to the top and then, they 
start to pyramid up at the top of the machine. 

(487) Q. After they pyramid up, what’: going to hap- 
pen? A. They start to fall off. 

(). Tumble down is that correct? A. Yes. 

Q. And it doesn’t matter how high the sides are, isn’t 
that correct? A. That’s right. 

(). It doesn’t matter how high the boxes are at that 
rack? 


Mr. Sergi: Thank you. 
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Q. But if there was a man down there to see the boxes 
got on right, this wouldn’t happen, would it? A. All ac- 
cording how diligent he was. 

Q. Well, assuming that it was a diligent longshoreman, 
it wouldn’t happen, would it? A. I can’t say that. 

(). One more thing, Mr. Keeler. You remember during 
the McGrath operations at Pier 13 the time you were 
there, you said you had conveyors without sides on them: 
is that right? A. No, I said— 


The Court: I think it’s improper recross, too. 
(488)) You’re going back over the same stuff. 

Mr. Bushlow: I have just one more thing to say. 

The Court: Ill allow it. Go ahead. 


Q). Let me understand you correctly, when you worked 


for McGrath on this hanana— 


The Court: I think it was in connection with 
United Fruit, said there were no sides. 


(). What about MeGrath? Did they have sides on their 
conveyors? A. No. We were principally using a route 
belt. 

Q. And did you use those for boxes, too? A. Yes. 

Q. And did there come a time, sometime when you put 
a plate underneath them to use them for the boxes? 
Used to substitute a »late? A. I don’t understand what 
you’re talking about. 

Q. Well, the belt came down with a belly; is that right? 
A. With the belly. 

Q. Or through in the middle? <A. Yes, a cross-section. 

Q. Right. Now, did you when you got the boxes, did 
you use the exact same belt or did you try to modify that 
machine? (489) A. We used the same belt until we got a 
lot of boxes and then we iuodified the machine. 

Q. What did you do when you modified the machine? 
A. We just made the—we moved out the side rollers and 
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just made the bottom a little flatter and the belt a little 
wider. 

Q. Dic you put any rails on them? A. No. 

Q. Mr. Keller, in your experience with McGrath un- 
loading bananas, did you ever see your stevedores, your 
‘longshoremen, using plywood which they tied down on 
the conveyors in order to make a side? 


Mr. Sergi: Objection to what somebody else did, 
your Honor 

Mr. Bushlow: No, he did it. 

Mr. Sergi: Objection. We’re talking about 
Standard Fruit, January 1970. 

The Court: Yes. I think what someone may have 
done in the course— 

Mr. Bushlow: I’m going into the competency, 
your Honor, where he said he had never seen belts, 
side rails used for boxes. 

The Court: Wait a minute. Now, he gave this 
testimony as to his term of service with United 
Fruit, 1930, 1938. What’s that got to do with this 
(490) case? 

Mr. Bushlow: McGrath, your Honor, 1954. 


The Court: Is that right? 

The Witness: Yes. MeGrath was doing that work in 
64, I think. 

The Court: With no sides? 

The Witness: Without sides. 

The Court: Flat conveyors? 

The Witness: No, we had— 

The Court: Troughs? 

The Witness: Yes, round conveyors. 


The Court: Objection is sustained. 


Q. Did McGrath use side boards on their conveyors 
with the boxes? 
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Mr. Cichanowicz: Objection. 

The Court: He’s already answered it, used 
troughs. 

Mr. Bushlow: Well then—I have no further ques- 
tions. 


Cross Ea..nination by Mr. Hart: 


Q. Mr. Keeler, would you say two men would be ade- 
quate to conduct the operation of the conveyor and also 
straighten the boxes as they come uff the rollers? (491) 
A. Yes. 

Q. Did you hear Mr. Willie Jackson testify the other 
day? A. No. 

Q. Let me read Mr. Jackson’s testimony to you: 


“Question: How many men are on the A deck with 
you?” 


Bear in mind, this crate that came off this box, came 
from A deck. 


“Answer: One more, two with me one and— 

“Question: Is two altogether now. You tcid me what 
your job is to stand at the machine? 

“Answer: Yes. 

“Question: What does the other man do? 

“Answer: The other man stands at the door. 

“Question: Stands at the door? 

“Answer: Yes. 

“Question: And is that, those are double doors where 
the bananas come out on the piers? 

“Answer: Yes. 

“Question: And what does he do there, what’s his job? 

“Answer: He is standing there straightening the boxes. 

“Question: Is he the—boxes going out and (492) going 
around to the truck; is that right? 

“Answer: Yes.” 
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Now, there is two mean there wasn’t that right? A. 
Yes. One at the top of the belt and he’s explaining where 
the gravity rollers on the deck— 

@. Now, in your opinion, as an expert, wouldn’t you say 
that was an adequate number of men for the job at hand? 
A.. Yes. 


Mr. Hart: Thank you very much. 

Mr. Bushlow: I have no further questions. 

The Court: Alt right, Mr. Keeler. 

We'll take a iive-minute recess, ladies and gentlemen, 
but don’t discuss the case. 


(Whereupon a recess was taken at 3:45 o’clock P.M.) 
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The Court: Good morning, ladies and gentlemen. 
Would you please be seated? 

Now, ladies and gentlemen, I’m going to give you a 
charge on the law. It’s my practice to read the charge 
which makes it a little bit more difficult for you to follow, 
but I think it minimizes the risk of error. So that 
please try and pay close attention. I’m glad to see you 
sitting up there, Mr. Sergi. I was going to ask you to 
sit up there because I don’t speak that loud. If my 
voice starts to fall off, if any of you don’t hear me at 
any point, please raise your hand and let me know. 

Now, you’ve heard the evidence and the argument and 
the time has come to instruct you as to the law governing 
the case. Although you as jurors are the sole judges 
of facts, you’re duty-bound to follow the law as stated 
in the instructions of the Court and to apply the law 
given to the facts as you find them from the evidence 
before you. You are not to single out one instruction alone 
as stating the law but must consider the instructions as 
a whole. 

Neither are you to be concerned with the wisdom of any 
rule of law regardless of any opinion you (4) may have 
as to what the law ought to be. It would be a violation 


of your sworn duty to base a verdict upon any other 
view of the law other than that whieh is given in the 
instruction of the Court. 


You have been chosen and sworn as jurors in this euse 
to try the issues of fact presented by the allegations of 
the complaint of the plaintiff, Michael Castellano, and the 
answer thereto of the defendant, Rudolf Oetker “Polar- 
stein.” You are to perform this duty without bias or 
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prejudice as to any party. The law does not permit 
jurors to be governed by sympathy, prejudice or public 
opinion. The parties and the public expect that you 
will carefully and impartially consider all the evidence 
and follow the law as stated by the Court and weigh 
and reach a just verdict regardless of the consequences. 

This case should be considered and decided by you 
as an action between persons of equal standing in the 
community, of equal worth, and holding the same or 
similar stations in life. All persons stand equally and 
are to be dealt with as equals in a court of justice. 

As has been said to you several times during the 
course of the trial, your sole concern in this (5) law- 
suit are the i...os between the plaintiff and the defend- 
ant shipowner. You are not to consider or be con- 
cerned in any way with any issue of liability, negligence, 
unseaworthiness, damages, and so forth, with respect 
to either of the two other defendants, who are so-called 
third-party defendants in this ease. Those questions are 
for the Court and the Court alone. 

The burden is on the Plaintiff in a civil action such 
as this to prove every essential element of his case by 
a preponderance of the evidence. If the proof fails to 
establish any essential element of the Plaintiff’s case 
by a preponderance of the evidence, then you should find 
for the defendant. 

Similarly, on the question of contributory negligence 
about which T will say more to you later, the burden 
of proof by a preponderance of the evidence is on the 
defendant. To establish by a preponderance of the evi- 
dence, means to prove that something is more likely than 
not so. In other words, a preponderance of the evi- 
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dence means such evidence as one considered and com- 
pared to that opposed to it has more convincing force 
and convinces you in your mind as to what is believed 
more than not to. In other words, if the evidence on 
the issue is evenly balanced or does not (6) establish 
what actually happened, then the party bearing the bur- 
den on the issue has not sustained his burden on the 
issue, 

Mere speculation that the jury may have be caused 
by an unseaworthy condition or by negligence is not suf- 
ficient to sustain this burden. Proof of the happening 
of an accident does not shift to the defendant the burden 
of establishing the accident did not occur through its 
fault nor does it create presumption of fault. The legal 
presumption that the defendant exercise. reasonable care 
in determining whether the fact in issue has been proved, 
by a prepoaderance of the evidence in the ease, the jury 
may unless otherwise instructed, consider the testimony 
of all witnesses regardless of who may have called them 
and all exhibits received in evidence, regardless of who 
may have produced them. 

There are, generally speaking, two types of evidence 
from which a jury may properly find a truth as to the 
facts of the case; one is, direct evidence such as the 
testimony of an eyewitness. The other is indirect or cir- 
cumstantial evidence, the proof of a changed circum- 
stance pointing to the existence or non-existence of cer- 
tain facts. As a general rule, the (7) law makes no dis- 
tinction between direct and circumstantial evidence, but 
simply requires that the jury find the facts in accordance 
with the preponderance of all the evidence in the case, 
both direet and circumstantial. 
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Statements and argument of counsel are not evidence in 
the case unless made an admission or stipulation of 
fact. 

When the attorneys on both sides stipulate or agree 
as to the existence of a fact, the jury must, unless 
otherwise instructed, accept the stipulation as evidence 
and regard that fact as conclusively proved. The Court 
may take judicial notice of certain facts or events when 
the Court declares it will take judicia! -otice or fact 
or accept the Court’s declaration as eviac.ce and regard 
it as conclusively proved, the fact or event which has 

ally been noticed. Unless you are otherwise in- 
structed, the evidence in the case always consists of the 
sworn testimony of the witnesses regardless of who 
may have called them. All the exhibits received in evi 
dence, regardless of who may have produced them. All 
facts may have been admitted or stipulated and all facts 
and events which may have been judicially noticed and 
all applicable (8) presumptions stated in these instrue- 
tions. 

Any evidence as to which an objection was sustained by 
the Court and any evidence or stricken by the Court, 
must be entirely disregarded, Anything you may have 
seen or heard ontside the courtroom touching the merits 
of the case is not evidence and must be entirely disre- 
garded. You are to consider only the evidenee in the 
case but in your consideration of the evidence, you are 
not limited to the bald statements of the witnesses. 

In other words, you are not limited solely to what you 
hear and see as the witnesses testify. On the contrary, 
you are permitted to draw from facts which you find have 
been proved such reasonable inferences which seem justi- 
fied in the light of your experience. 

inferences are deductions or conclusions which reason 
and common sense leave the jury to draw from the 
establ.shed facts. Presumptions are deductions or eon- 
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clusions which the law requires the jury to make and 
prevails unless overcome or outweighed by evidence to 
the contrary. The rules of evidence ordinarily do not 
permit witnesses to testify as to opinions or conclu 
sions. 

(9) An exception to this rule exists as to those whom we 
call expert witnesses. Witnesses who by education and 
experience have become expert in art, science, profession 
or calling, who may stat an opinion as to relevant and 
materia! matters in which they profess to be expert and 
may also state their reasons for the opinion. 

You should consider each expert opinion received in 
evidence in this case and give it such weight as you may 
think it deserves. If you should decide the opinion of an 
expert witness is not based upon such sufficient education 
and experience or if you should conelude the reason given 
in support of it is not sound, you may reject the opinion 
entirely. 

The nature and extent of the injury, if any, which 
proximately resulted from an accident, may not be proved 
by evidence or statements as to aches or pain or injuries 
made to a doctor by a patient in connection with the doc 
tor’s observetion or treatment. Such statements are re- 
ceived in evidence only for the purpose of enabling the 
doctor to tell you everything upon which he may have 
based any opinion expressed as to the patient’s physical 
or mental condition. The opinion of a doctor as to the 
condition of a patient (10) may be based entirely upon 
objective symptoms revealed through observation, examina- 


tion tests or treatment. Cr the opinion may be based en- 
tirely upon subjective statements revealed only through 
statements made by the patient. Or the opinion may be 
based in part upon objective symptoms, in part upon sub- 
jective symptoms. To the extent that any opinion testified 
to by a doctor is based upon subjective symptoms, described 
to him by a patient, the jury may, of course, consider 
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the accuracy of the patient’s statements and determine 
the weight to be given the doctor’s opinion. 

You as jurors are the sole judges of the eredibility 
of the witnesses and the weight their testimony deserves. 
Ordinarily, it is assumed a witness will speak the truth. 
But this assumption may be dispelled by the appearance 
and conduct of the witnesses or by the manner in which 
the witness testifies or by the character of the testimony 
given or by evidence to the contrary of the testimony given. 
You should carefully serutinize all the testimony given, 
the circumstances under which each witness has testified 
and every matter in evidence which tends to indicate 
whether a witness is worthy of belief. Consider each 
witness’ intelligence, motive and state of (11) mind, and 
demeanor and manner while on the stand. Consider also 
any relationship each witness may bear to either side of 
the case. The manner in which each witne 3s might h» 
affected by the verdict and the extent to which, if at all, 
each witness is either supported or contradicted by other 
evidence in the case. 

Inconsistencies or discrepancies in the testimony of a 
witness or between the testimony of different witnesses 
may or may not cause the jury to diseredit such testimony. 
Two ©, more witnesses witnessing an incident or trans- 
action may see or hear it differently. An innocent recol- 
lection, like failure of recollection is not an uncommon 
experience. In weighing the effect of a diserepaney al- 
ways consider whether it depends on a matter of impor- 
tance or unimportant detail and whether the deseription 


Is an innocent error. After making your own judgment, 
you will give the testimony of each witness such credi- 
hility as you may think it deserves. A witness may be 
discredited or impeached by contradictory evidence or 
by evidence that at some other time the witness has said 
or done something or failed to do or say anything which 
is inconsistent with the witness’ present testimony. 
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(lla) If you believe any witness has been impeached and 
thus discredited, it is your exclusive province to give the 
testimony of that witness such credibility, if any, as you 
may think it deserves. 

(12) If a witness has shown knowingly to have testified 
falsely concerning any material matter you have a right 
to distrust such witness’ testimony in other particulars and 
you may reject all the testimony gave or give it such a 
credibility as you may think it deserves. And after an 
omission is knowingly done if done voluntarily and in- 
tentionally not because of mistake or accident or other 
reason. Now, you have this case, a suit for damages for 
personal injuries brought by the plaintiff against the de- 
fendant shipowner. This suit is based upon two separate 
individual grounds: namely the claim of negligence and 
the claim of unseaworthiness. Either ground or both 
would support the verdict for the plaintiff and if so found 
by the jury, under the instructions from a preponderance 
of the evidence in the case, the shipowner denies that 
allegation of negligence and also denies the charge of 
unseaworthiness. This defense would support a verdict 
for the shipowne. if so found by the jury under the in- 
struction from the preponderance of the evidence in the 
case. 

Now, certain facts have been stipulated and I will read 
you a summary of those facts. {t is stipulated between 
the parties that 1) “Defendant Osear owned the §S. S. 
Polarsteen. 2) The S. S. Polarsteen (13) was berthed at 
Pier 42, East River, New York on January 15, 1970. 3) 
The third-party defendant, Bay Ridge Operating Co. in- 
stalled, rigged, unrigged, and repaired and maintained 
the conveyor equipment aboard the S. S. Polarsteen in- 


cluding operation and control of said conveyor equip- 
ment. 4) The third-party defendant Standard Fruit & 
Steamship Co. owned the conveyor equipment used for the 
S. 5. Polarsteen on January 15, 1970. 5) The third-party 
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defendant, Bay Ridge Operating Co. was working aboard 
the S. S. Polarsteen, on January 15, 1970. 6) Plaintiff 
was lawfully aboard the S. S. Polarsteen as an employee 
of Bay Ridge Operating Co., Inc., engaged in the perform- 
ance of maintenance work about 10:30 p.m. on January 
15, 1970. 7) The sum of $2,184.94 was expended on behalf 
of plaintiff for his treatment, which according to the 
parties was fair and reasonable but according to the de- 
fendant was not necessary.” 

Now, the pleintiff is not entitled to recover damages 
merely because he sustained an accident aboard a vessel. 
In order to recover damages the plaintiff must estab 
lish by a preponderance of the credible evidenee that the 
defendant Osear, breached a duty whieh it owed to the 
plaintiff, the duty which he (14) breached, was the proxi- 
mate cause of the accident to the plaintiff. The plaintiff 
first claims damages for personal injuries alleged to have 
heen suffered as a proximate result of the negligey e of 
the defendant shipowner at the time and place in question. 
The plaintiff contends the defendant shipowner conduct 
was negligent and that the shipowner failed to exercise 
ordinary eare under the circumstances to furnish the 
plaintiff with reasonably safe equipment and a reason 
ably safe place in which to work. Specifically, the plain- 
tiff claims: that the defendant shipowner was negligent in 
one or more of the following particulars: 1) that the 
ide plaintiff with a safe place to 
work and mor necifically; 2) that the shipowner al- 


} + 


shipowner faile O pro’ 
lowed the plaintiff and other longshoremen to work in 
the lower hall of the vessel while an unsafe method of dis- 
iarg> discharging cargo, was being used. There was 
an insufficient number of men to safely perform the work. 
On the question of negligence, negligence is the doing 
of some task which a reasonably prudent person would 
not do or the failure to do something which a reasonably 
prudent person would do whether prompted by consider- 
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ation, which ordinarily reguiacves the (15) conduct of hu- 
man :ffairs. It is in ot! er words ‘‘e failure to use or- 
dinary care under the circumstance: in the management 
of one’s own personal property. Ordinary care is that 
care which a reasonably prudent per: on, in order to avoid 
injury to themselves and their property or their persons 
or the property of others. Ordinary care is not an absolute 
term but a relative one. That is to say, in the deciding 
whether ordinary care is exercise in a given case the con- 
duct in question must be viewed in light of all the sur- 
rounding circumstances as shown by the evidence in the 
case. 

Now, from time to time I will discuss the question of 
approximate cause. I will refer to approximate cause 
as well as negligence and seaworthiness. Approximate 
cause is defined as follows: an injury or damage is «” 
proximately caused by an act or failure to act when eith 
it appears from the evidence in the case that the act or 
omission plays a substantial part in bringing about or 
actually causin;, the injury or damage. And that the in- 
jury or damage s either a direct result or a probable 
one. A reasonably possible consequence of the act or omis- 
sion. By approximate cause is meant an unbroken chain 

f events, flowing (16) from the unseaworthy condition or 
negligent act and leading to the physical injury. If the 
chain of events flowing from an unseaworthy condition or 
negligent act is broken by some other unforeseeable inter- 
vening act, which causes the injury and approximate 
cause is not established and the verd must be for the 
defendant. 

Now, again on the question of negligence, any negli- 
gent act or omission of an officer, employee or other agent 
of the shipowner in the performance of his duties, is held 
by law to be the negligence of the shipowner. The cap- 
tain, the mates, and members of the crew of the S. S. Polar- 
steen and all other employees of the S. S. Polarsteen 
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at the time and place in question, were the agents of the 
shipowner. The stevedoring crew of longshoremen in- 
eluding the so-called ship boss, hatch bosses, dockmen 
and all other employees of the stevedoring company, at 
the time and place in question, including plaintiff, were 
agents of the stevedoring company not of the shipowner. 

Now, you cannot find the shipowner negligent unless the 
plaintiff established by a preponderance of the credible 
evidence that the alleged unsafe condition existed and 
the shipowner had actual or constructive knowledge of it. 
To prove notice, the (17) evidence must establish either 
that an agent or employee actually saw the alleged unsafe 
condition prior to the accident or that the condition was 
such a size and visibility and existed for such a length of 
time prior to the accident it could have been discovered 
on a reasonable inspection. 

It was the particular duty of the defendant shipowner 
at the time and place of the accident in question to use 
ordinary care and under the circumstances, to furnish the 
plaintiff with . -.sonahly safe equipment and a reasonably 
safe place to work aicurd the ship. And to use ordinary 
‘are under the circumstances to maintain and keep the 
place of work and the ship’s equipment used and earrying 
on the work in a reasonably safe condition. This continu- 
ing duty to use ordinary care under the cireumstances 
owed by the shipowner to the longshoremen, while aboard 
the ship, exists independently and is separate from any 
other duty owed to the longshoremen and by other, in- 
eluding the stevedoring company as employed, employer 
and cannot be transferred or shifted by the shipowner 
to anyone else. If the ship or ship’s equipment is in a 
dangerous condition the dangerous condition is not readily 
apparent to a person exercising ordinary care and cau- 
tion (18) under the cireumstances, if the shipowner has 
actual knowledge of its dangerous condition or if the 
dangerous condition is such to have been known to the ship- 
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owner and the exercise of ordinary care under the cireum- 
stances, then the law imposes upon the shipowner the duty 
of such danger. But the shipowner is not charged of 
knowledge of defects which reasonable inspectior would not 
include. The ship under tow and the longshoremen will 
see and observe that which would be obvious through the 
use of an ordinary person’s senses such as was reasonably 
to be expected under these circumstances. So there is no 
duty on the part of the shipowner to give the longshore- 
men notice of an obvious danger or a danger that would 
have been apparent to a reasonably prudent person exer- 
cising ordinary care under these circumstances shown by 
the evidence in the case. 

However, in the absence of appearances that cautioned 
him or would caution a reasonably prudent person exer- 
cising reasonably and ordinary eare, the plaintiff had the 
right to assume and act upon the assumption his place 
of work aboard this ship and the equipment and any equip- 
ment furnished by the ship owner, with which to carry on 
his work as a longshoreman, (19) were reasonably safe 
under the existing circumstances. This does not mean, of 
course, that the shipowner was a guarantor or insurer of 
the safety of plaintiff. The extent of the shipowner’s 
duty under the plaintiff’s claims of negligence was noth- 
ing more than to exercise ordinary eare under the then 
existing circumstances. By way of defense to the plain- 
tiff claim the defendant shipowner not only denies that 
the conveyors were unseaworthy and says they’re use and 
operation did not render the ship unseaworthy, but further 
denies it was any negligence on the part of the ship- 
owner, which approximately caused the injury or damage 
to the plaintiff. The shipowner also alleges that if the 
accident was caused by the negligence of anyone it was the 
negligence of the ,‘aintiff himself or the negligence of his 
employer, the stevedoring company, which was the sole and 
only approximate cause of the accident and of any con- 
sequent injury or damage to the plaintiff. 
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If you should find from a preponderance of the evidence 
in the case that negligence on the part of stevedoring 
company or any of its employees including the plaintiff 
was the sole, the only approximate cause of the accident, 
and if plaintiff cannot recover from (20) defendant ship- 
owner and your verdict on the plaintiff’s negligence claim 
should be in favor of the shipowner. The defendant ship- 
owner further alleges that even if it be found from a 
preponderance of the evidence in the case that there was 
some negligence on the part of the shipowner, which was 
the approximate cause of any injuries of consequent dam- 
ages which plaintiff may have sustained, plaintiff himself 
was nevertheless guilty of contributory negligence which 
reduces the amount, will otherwise to entitied to recover. 
Contributory negligence is default on the part of the per- 
son injured which cooperates in some degree with the neg- 
ligence of another so he is bringing about the injury. By 
the devense of contributory negligence, the defendant, in 
effect, alleges even though the shipowner may have been 
enilty of some negligent act or omission which was one of 
wie approximate causes, the plaintiff himself by his own 
failure to use ordinary care under the cireumstancees for his 
own safety at the time and place in question, also con- 
tributed one of the proximate causes of injuries and dam- 
ages the plaintiff may have suffered. The burden is on 
the defendant who alleges the defense of contributory neg- 
ligence to establish by a preponderance of the evidence 
in the case the claim (21) that the plaintiff himself also 
was at fault and contributed to one of the approximate 
causes to any injuries and consequent damages plaintiff 
may have sustained. 

The defendant shipowner alleges that at the time and 
place of this that the plaintiff then there failed to use 
ordinary care other than existing circumstances for his 
own safety by working underneath the conveyors and the 
open hatch, by failing to observe the conditions surround- 
ing him in his work and by failing to notice the danger 
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which was obvious. Would have been obvious to any rea- 
sonably prudent person exercising ordinary care under 
the then existing circumstances. If you find that the plain- 
tiff’s company, his superiors or employees were negligent 
in any respect, such negligence is not be imputed to the 
plaintiff nor chargeable to the plaintiff, and he, the plain- 
tiff, is responsible and liable only for his own negligence, 
if any. The issue to be determined by the jury in this 
case as between the plaintiff and the defendant ship 
owner on the negligence claim are these: 1) first, was the 
shipowner negligent in one or more of the particulars al- 
leged; if the unanimous answer to that question is no, you 
will return a verdict for the defendant shipowner. (22) 
But if your unanimous answer is yes, then, you have a 
second issue to determine and I'll interrupt after this point 
to state it to you that I’m going to address and give you 
certain interrogatories containing six questions. The first 
two questions are the first two questions I’m reading to 
you now, so perhaps I’d better read them to you again 
so vou’ll understand. Ill pick them out as we go along. 

Tne issues between the plaintiff and defendant shipowner 
are the negligence claim are these: 1) was the shipowner 
negligent in one or more of the particulars alleged; if 
your unanimous answer to that question is no, you will 
return a verdict for the defendant shipowner. But if 
your unanimous answer is yes, then you have a second 
question to determine; namely, second, was the shipowner 
the approximate cause of any injury and damage to the 
plaintiff? If your unanimous answer to that question is 
no, you will return a verdict for the defendant shipowner. 
But if your unanimous answer is yes, then you must find 
the answer to my third question; the third question is, 
not among the interrogatories. Namely; is the plaintiff 
guilty of some contributory negligence? If you should 
find from the preponderance of the evidence in the case 
that he was (23) not, then having found in plaintiff’s favor 
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in answer to the first two questions on the claim of negli- 
gence, you will proceed to determine the amount of plain- 
tiff’s damages. On the other hand, if you should find from 
a preponderance of the evidence in the case that plaintiff 
himself was guilty of something and the plaintiff’s fault 
contributed to the approximate cause of the injuries and 
damage which plaintiff may have sustained, then you 
must compare the negligence of the parties and return 
a verdict in favor of the plaintiff for a reduced amount 
based on that comparison. The proper procedure to be 
followed by the jury in preparing the negligence of the 
parties and return a verdict in favor of the plaintiff for a 
reduced amount, based upon that comparison is is: 1) de- 
termine the full amount of all damages sustained by the 
plaintiff as approximate result of the accident. Negli- 
gence, compare the negligence of the fault of the parties 
hy determining in what proportion persons, plaintiff’s own 
fault contributed as approximate cause of all damages suf- 
fered by the plaintiff as approximate result of the accident. 
Then reduce the faults by subtracting a percent of the total 
you find from a preponderanee of the evidence in the ease 
which was caused by (28a) plaintiff’s contributory negli- 
sence and return a verdict in favor of plaintiff for the 
amount remaining. 

(24) Now, it is necessary for the jury to make a finding 
in this case on th issue as to the shipowners alleged to be 
negligence as well as a finding on the issue as to the 


alleged to he unseaworthiness because the law gives a long- 


shoreman two possible claims against a shipowner; one 
bas «1 on possible unseaworthiness and the other based on 
possible negligence of the shipowner. But, of course, there 
can be only one recovery of damages for the same personal 
injury the finding against the ship as to unseaworthiness, 
and issue as to negligence. On the other hand, if the 
jury should find from a preponderance of the evidence in 
the case negligence on the part of the stevedoring company 
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or any of its employees, including plaintiff in doing the 
unloading work, the sole and only proximate cause of the 
injuries sustained by the plaintiff, then the plaintiff may 
not recover anything from the defendant shipowner on the 
question of negligence, and your verdict should be in favor 
of the defendant. The mere fact that an accident happens 
standing alone does not permit the jury to draw the infer- 
ence the accident was caused by either unseaworthiness or 
negligence. Although, a longshoreman never assumes the 
risk of injury from any negligence of another or from any 
unseaworthiness of the vessels. It is a fact, (25) common 
knowledge, almost every occupation aboard ship, there is 
some inherent unavoidable risk which does not arise out 
of unseaworthiness. When he entered upon his calling, 
must assume all inherent and unavoidable risk of his oc- 
cupation as all persons must. No person may recover for 
injuries resulting solely from such inherent unavoidable 
risk. 

Now, the plaintiff also claims damages for personal in- 
juries alleged to have been suffered as a proximate result 
of the unseaworthiness of the conveyors and their opera- 
tion and use in the discharge of the boxes of bananas from 
the lower holds. Liability based upon unseaworthiness is 
solely distinguishable and separate from liability based 
upon negligence. Sinee unseaworthiness is a condition 
and how that condition came into being and by whomever 
created it, whether by negligence or otherwise, is quite 
irrelevant to the shipowner’s liability for personal in- 
juries resulting from such condition, if any. Now, the 
plaintiff claims that the conveyors and their operation and 
use were in an unseaworthy condition and one or more of 
the following particulars; one, the railguards on the con- 
veyors were inherently unsafe and unseaworthy when ‘he 
larger boxes of bananas were being discharged. Two, (26) 
that there were no safety nets rigged on the conveyors. 
Three, that there were insufficient or inadequate personnel 
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operating the power conveyors which constituted an un- 
safe method of discharge. Also, the vessel was unsea- 
worthy. 

Under Maritime law, including loading, things placed 
upon the vessel, and to keep, maintain the ship, all decks 
and passageways apply, gear and equipment, tools of tne 
vessel in a seaworthy condition at all times. To be in 
a seaworthy condition means to be in a condition reason- 
ably suitable and fit to be used for the purpose or use for 
which provided or intended. An unseaworthy condition 
may result from the lack of inadequate crew, the lack of 
an adequate manpower to perform a particular task on a 
ship or improper use of otherwise seaworthy equipment. 
It is not in any way dependent upon negligence or fault 
or blame. That is to say, the shipowner may be liable 
for all conditions existing a. any time even though the 
owner may have exercised due care and may have had no 
knowledge of the unseaworthy condition which approxi- 
mately caused the injury or damage. 

The issues to be determined by you, between the plain- 
tiff and the defendant shipowner on the (27) claim of un- 
seaworthiness are these; first, were the conveyors unsea- 
wortliy at the time and place of the accident or did their 
operation and use in the particular claimed by the de- 
fendant, render the ship unseaworthy at the time and place 
of the accident? If your unanimous answer to both these 
questions is no, vou should return a general verdict for the 
defendant shipowner on the claim of unseaworthiness. But 
if your unanimous answer is yes to either or both of these 
cuestions, then you have a second issue to determine; 
namely, was any injury or damage to the plaintiff approxi- 
mately caused by such unseaworthiness? If your unani- 
mous answer to this question is no, you should return 
a verdict for the defendant shipowner on the claim of 
unseaworthiness. If your unanimous answer is yes, you 
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will determine the amount of the plaintiff’s damages if any 
under the instructions and from a preponderance of the 
evidence in the case. 

As indicated above, the plaintiffs’ proof of contributory 
negligence if any, is upon the defendant shipowner. Fur- 
thermore, contributory negligence is not a complete part 
of plaintiffs recovery but it can only be invoked in im- 
munition of damages to the extent that you find the plain- 
tiff contributed to his injuries if (28) in fact he did so. 
Thus, in the event that you do find from a preponderance 
of the eredible evidence that the plaintiff sustained an 
injury approximately caused by an unseaworthy condition 
of the vessel, you must also consider whether such in- 
jury was caused or contributed to by the fault or negli- 
gence on the part of the plaintiff. The plaintiff was 
under the duty to take such measures, action for his own 
safety and well being as you would expect any well bei: g, 
prudent man to take under similar circumstances. 

Any damages which you might find the plaintiff other- 
wise entitled to recover from the defendant must be re- 
duced by the comparative method heretofore outlined 
above to the extent that you find that plaintiffs own negli- 
gence or faults contributed to the happening of the ae- 
cident. If you find any unfitness of the vessel equipment, 
then it does not matter as far as defendants liability is 
concerned how long or how short a time the condition of 
unfitness may have existed prior to the aceident. Nor 
does it matter that the defendant did not know its ex- 
istence before the injury occurred. The lack of time and 
the defendants knowledge or lack of knowledge are nut 
pertinent here if the elements of the plaintiffs claim are 
established. The plaintiff (29) is not required to prove 
that the entire ship was unseaworthy, that is that she 
would sink if she attempted to float. All that he must 
prove is that the equipment involved was not reasonably 
fit for its intended purpose and that he was injured as a 
result of that. The mere fact that the plaintiff suffered 
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an injury on board the ship itself does not establish this 
vessel was unseaworthy or that the ship owners were 
negligent. To be seaworthy, does not mean that the ves- 
sel is perfect in all respects and is accident free. It means 
only that a vessel is reasonably fit for its intended pur- 
pose. Under the warranty of seaworthiness, the ship 
owner is not an insuror of the plaintiff’s safety. 

Now, a ship is not rendered unseaworthy because of an 
isolated negligent act of another longshoreman employed 
hy the stevedore, even if such an act resumes an injury 
to plaintiff. If you find the vessel itself, gear and equip- 
ment were reasonably safe for their intended purpose 
then that plaintiff’s injury, if any, was caused by the 
negligence of a fellow longshoreman, you cannot find the 
vessel unseaworthy. In order to prove the essential ele- 
ments of plaintiff's claim, the burden is on the plaintiff 
to establish by a preponderance of the evidence in the 
case the following facets (30) first, the defendant ship 
owner was at the time and place in question negligent in 
one or more of the particulars alleged or that the con- 
veyors were in an unseaworthy condition or that their 
operation and use rendered the ship unseaworthy. And 
second, either ship’s owner negligence or unseaworthy 
condition was approximate cause of this injury and con- 
sequent damage sustained by the plaintiff. In the absence 
of unseaworthiness of the vessel or negligence or the 
ship’s officers and crew there is no liability on the part 
of the ship owner. 

Now, [ll proceed from this to the question of damages 
but the fact that I discuss the damages with you should 
not be considered as intimating any view of the court 
as to which party is entitled to prevail in this ease. In- 
structions as to the measure of damages are given for 
your guidance in the event that you find from the evi- 
dence in favor of the plaintiff. Plaintiff alleges by rea- 
son of his claimed injuries approximately resulting from 
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the accident involved in this case, he has sustained so- 
called special damages and the amount of medical bills 
or treatment bills of $2,184. some cents. And lost earn 
ings of approximately $12,600.00. These allegations are 
not evidence, of course, except to the extent they have 
been so stipulated as I indicated (31) but merely extend, 
indicate the extent of the plaintiff’s claims and must not 
be considered by you as evidence except to the extent 
as I have indicated they have been stipulatec. If under 
the court’s instructions you should find the plaintiff is 
entitled to a verdict in arriving at the amount of the 
award, vou should include $2,184.00 of medical treatment 
expenses, which have been stipulated provided you find 
that they have been necessarily incurred. If under the 
court’s instructions you find that the plaintiff is entitled 
to a verdict in arriving at the amount of the award, yon 
should include the reasonable value of the time, if any, 
necessarily lost up to date by the plaintiff since the in 
jury because of being unable to pursue his occupation as 
a proximate cause of the injury. In determining this 
amount, you should consider evidence of plaintiff’s earn 
ing capacity, his earnings, and the manner in which he ordi- 
narily oceupied his time before the injury and find what 
he was reasonably certain to have earned during the 
time so lost had he not been disabled. If under the 
court’s instructions you should find the plaintiff entitled 
to a verdict, you will award him a sum which will com 
pensate him reasonably for one, any pain suffering and 
mental anguish (32) already suffered by him and ap- 
proximately resulting from the injury in question; and 
two, for such pain, suffering and mental anguish, if any, 
as he is reasonably certain to suffer in the future from the 
same cause. According to the life expectancy tables, the 
life expectancy of a person thirty-seven years of age, 
such as the plaintiff is thirty-six years, this fact of which 
the court takes judicial notice, is now in evidence to he 
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considered by you in arriving at the amount of damages 
if any, to be awarded in the event that you find the 
plaintiff is entitled to a verdict. The life expectancy as 
shown by the mortality table is a mere estima’e of the 
probable average remaining length of time of ai persons 
in our country of a given age, and that estimate is based 
on not a complete, but a limited record of experiences. So 
the inference which may be drawn from the life expectancy 
table, in considering the life expectancy of the plaintiff, 
you should consider in addition to what is shown by the 
plaintiff of mortality, all other facts and circumstances in 
evidence, bearing on the life expectancy of the plaintiff 
including his occupation, habits and state of health. It 
is the duty of any person who has been injured to use 
reasonable diligence, (33) reasonable means under the 
circuinstances to prevent the aggravation of such injury 
to effect a recovery therefrom. Damages must be rea- 
sonable. 

In the event that your verdict is for the plaintiff, you 
may award him only such damages as will fairly and 
reasonably compensate him for the injuries or damages 
which you find in the preponderance of all the evidence 
in the case he has sustained is an approximate result of 
the accident. You are not permitted to award speculative 
damages. This means, you are not to include in any 
verdict compensation for prospective loss which although 
possible, is wholly remote or conjecture. Yor «re not to 
assess damages for any injury or condition from which 
the plaintiff may have suffered may not now be suf- 
fering unless it has heen established by preponderance of 
the evidence or such injury or it was approximately 
caused hy the accident in question. 

If under the court’s instructions you should find the 
plaintiff is entitled to a verdiet in thinking about the 
amount of your award, yon may not include in or add in 
otherwise just an award, any sum for the purpose of 
punishing the defendant or to set an example. Nor does 
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the law allow you to include in your award any sum for 
the payment of court costs or attorneys fees. 

(34) Again the fact I have instructed you as to the 
proper measure of damages should not be considered as 
intimating any view of mine to which a party is entitled 
to prevail in this case. The instructions measuring dam- 
ages are given for your guidance in the event that you 
find from the evidence in favor of the plaintiff. The 
verdict must represent the considered judgment of each 
juror. In order to return a verdict it is necessary that 
each juror agree thereto and your verdict must be unan- 
imous. It is your duty as jurors to consult with one an 
other and to deliberate with a view to reaching an agree- 
ment if you can do so without violence to individual judg- 
ment. Each of you must decide the case for yourselves 
hut do so only after an impartial hearing of the evidence 
with vour fellow jurors. In the course of your delibera- 
tions do not hesitate to reexamine your own views, chang- 
ing your opinion if convinced it is erroneous, but do not 
surrender your honest conviction to the weight or effect 


of evidence solely because of the opinion of your fellow 


jurors or for the mere purpose of returning a verdict. 
You are not partisans, you are judges, judges of the 
facts. Your sole interest is to ascertain the (35) truth 
from the evidence in the case. During the course of the 
trial T occasionally asked questions of a witness in order 
to bring out facts not then fully covered in the testimony. 
Do not assume [ had any opinion on the matters as to 
which my questions were related. Remember at all times 
you as jurors are at liberty to disagree with comments 
of the court in arriving at your own finding as to the 
facts. It is the duty of the court to admonish an attorney 
who out of his zeal for his cause does something not in 
keeping within the rules of evidence or procedure. 
(36) It is your duty to draw no inference against the 
side to whom any admoritions the court may have ad- 
dressed during the trial of this case. It is the duty of 
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the attorneys on each side of the case to object when the 
other side offers testimony or other evidence which cour 
sel believes is not properly admissible. When the court 
las sustained the objection to a question, the jury are 
to disregard the question and may draw no inference 


from the wording of it or speculate as to what the wit 
ness may have said if permitted to answer. Upon al 
lowing testimony or other evidence to be introduced over 
the objection of counsel, the court does not unless ex 
pressly stated indicate any opinion as to the weight or 
effect of such evidence. As stated before, you are the 
sole judges of the credibility of all witnesses and the 


weight and effect of all evidence. If a lawyer asks the 
question which contains an assertion of fact, you may 
not consider the assertions as evidence of this. The law- 
yers statements are not evidence. Upon retiring to the 
Jury room your foreman will be the person seated in the 
first row nearest to me. The foreman will preside over 


your deliberations and be your spokesman in court. If 


if becomes necessary during the deliberations to com- 
municate with the court, (387) von may send a note by one 
of the deputy marshals. Never attempt to communicate 
with the court by any means other than assigned writing. 
Bear in mind you are not to reveal to the eourt or to any 
person how the jury stands numerically or otherwise un- 
til you have reached a unanimous verdict on the entire 
Case, 

I’m going to send with yon as I indieated to you the 
exhibits in this case. I’m also going to send with you by 
your foreman six interogatories which you should an 
swer yes or no in returning to the court at the time you 
render your verdict. TI shall read them to you now; 
1) Was the defendant shipowner negligent as alleged by 
plaintiff; 2) If your unanimous finding in answer to in- 
terogatory number 1 above is yes, was the negligence 
of the defendant shipowner approximate cause of any 
injury sustained by the plaintiff; 3) at the time of the 
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unseawort! erndition; that is to say, was it then and 
there not i usenably suitable and fit tor the use intended; 
4) if your unanimous finding in answer to interogatory 
number 3 above is yes, was the unseaworthy condition of 
the conveyer approximate cause of any injury sustained 
by the plaintiff; 5) at the time of the accident did the use 
or the operation of (38) the conveyer render it in un- 
seaworthy condition; 6) if your unanin ous finding in an- 
swer to interogatory 5 above is yes, was such unsea 
worthy condition approximate cause of any injury sus- 
tained by the plaintiff? 

Now, if vour ans to interogatory 1, 3 and 5, 1, 3, 
and 5, or 2, 4, and «, 1s no, vour verdict must be for 
the defendant shipowner. If your answer to interoga- 
tories 1, 3, or 5 is yes and your answer to the correspond- 
ing approximate cause question immediately following is 
one of those is no, your verdict will be for the shipowner. 
If your answer to interogatories 1 and 2 or and 4 or 5 
and 6 or any two of such pairs or all three of such pairs 
is yes, your verdict will be for the plaintiff. I think 
vou'll understand it when you get the interogatories. 
You'll be able to follow them. 

Now, that’s the charge of the court and I’m going to 
take a moment to have a discussion with the attorneys on 
any questions of law and during this moment or two or 
recess you will all retire to the juryroom and not diseuss 
the ease, and not begin your deliberations until you have 
refurned and receive any final instruetions which are 
ther given to you. The deputy marshals have heen sworn 
and the alternates 


(55) or equipment aboard this vessel, if the equipment was 
net reasonably fit for the use for which it was intended, 
the ship is responsible. 

The Court: T have so charged. 
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fiequests to Charge and Exceptions 


My. Bushlow: Not about how brought it on. 

‘Tne Court: Yes, I did. 

sir. Bushlow: I have an exception, your Honor. | 
think that’s it, your Honor. 

The Court: That is all your pot shots? 

Mr. Korson: I have nothing in addition. 

Mr. Cichanowiez: Tt have no exception to the charge. 
[ do have a request that the jury be charged that under 
the warranty of seaworthiness the ship owner is not re- 
quired to supply the newest or latest or best equipment. 

Mr. Sergi: Or most perfect. 

The Court: I thought I had that in. I don’t know how 
it got dropped out. I know he had, I know he had his 
request and I though I had it in. At one point I had it 
in, [ don’t know how it got lost out. P’m a little bit 
hesitant about doing it now. I'll see what the other re- 
quests are. 

Mr. Korson: Well, your Honor, at no point did you 
charge new equipment was necessary, so I don’t think 
the negative charge is necessary also. 


(95) supplementary? Well, I think that should be sup- 
plied to the jury. I didn’t think that was made very clear, 

The Court: I don’t think there is any question in their 
minds, 

Mr. Bushlow: It wasn’t clear to ine. 

The Court: Come on, Mr. Bushlow. 

Mr. Cichanowiez: I have nothing further. 

Mr. Sergi: I have no exception. T do request that your 
llonor advise the jury that they have a right to all the 
exhibits. 

The Court: I told them I was going co send them in. 
Mr. Sergi: And the testimony. 

Mr. Bushlow: T don’t think thev should have that. 
Mr. Sergi: Can T be heard? 
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The Court: I told them I was going to send the— 

Mr. Sergi: If I’m wrong, I’m wrong. I have another 
request, your Honor. 

In view of what plaintiff's counsel has just advised 
the Court that they do not claim the movement of the 
conveyor had anything to do with the accident, but only 
that the sides of the conveyor is their claim, I now ask 
the Court to charge the jury that 
(78) (The jury leaves the courtroom at 3:23 p.m.) 

(The time noted is 3:50 p.m.) 

The Court: Gentlemen, the jury has reached a verdict. 
I just want to make sure you all—better close that door. 
All agreement on how to handle this interrogatory. My 
thought would be that we’d have the elerk ask the fore- 
man what the general verdict was and what the (damages 
were if it’s in favor of the plaintiff and then, ask him 
to hand me the interrogatories and then we’ll ask him 
whether these are their answer to the interrogatories, the 
same procedure will be follewed in the poll to the jury, 
whether this is their verdict and whether these are their 
answers to the interrogatories. 

Mr. Busnlow: Fair enough. 

The Court: T just hope that they are in no way in 
consistent with one another. Bring in the jury. 

(The jury enters the courtroom at 3:52 p.m.) 

The Court: Mr. Foreman, T gather you’ve reached a 
verdict. Would you remain standing and answer the 
questions of the clerk, please. 

The Court Clerk: First, Mr. Foreman, ladies and 
gentlemen of the jury, how do vou find for the 

es e o 
(79) plaintiff or for the defendant? 

The Foreman: For the plaintiff in the amount of 
$75,000. 

The Court Clerk: The first interrogatory was the de- 
fendant shipowner negligent as alleged by the plaintiff? 

The Foreman: Yes. 


NIA- 
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The Court Clerk: The answer is yes? 

If your vuanimous finding to Interrogatory No. 1 was 
the negligence of the defendant shipowner approximate 
cause of any injuries sustained by the plaintiff? 

The Foreman: Yes. 

The Court Clerk: The arswer is yes. 

At the time of the accident was the conveyor between 
A and B decks in an unseaworthy condition; that is to 
say, was it then and there not reasonably suitable or 
fit for the use intended? 

The Foreman: Yes. 

The Court Clerk: The answer is yes. 

If your unanimous finding in answer to Interrogatory 
3 is yes, was the unseaworthy condition of the conveyor 
approximate cause of any injuries sustained by the plain- 
tiff? 

The Foreinan: Yes. 


(80) The Court Clerk: The answer is yes. 

The Interrogatory A, the time of the accident, did the 
operation of the conveyor render it in an unseaworthy 
condition. 

The Foreman: Yes. 

The Court Clerk: The answer is yes. 

li your unanimous finding is yes, was such unsea- 
worthy condition approximate cause of any injuries sus- 
tained by the plaintiff? 

The Foreman: Yes. 

The Court Clerk: The answer is yes. 

The Court: Will you poll the jury and ask them whether 
that is their verdict and each of the answers is their an- 
swer to it. 

The Court Clerk: Is that your answer to all of the 
interrogatories? 

(The jury is polled and gives a positive response to the 
questions by the Court Clerk.) 
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The Court: All right. Ladies and gentlemen of the 
jury, you go with the thanks of the Court for your at- 
tentiveness to the case during the past week and for 
performance of your duty as jurors in this district which 
is a difficult one and in any type of case, and I am cer- 
tain it was not easy for you in this case. I don’t know 
whether you have any further 


Special Verdict of Jury. 


We, the jury in the above entitled action, unanimously 
find as follows: 


Unanimous Answer 
Interrogatory : of the Jury: 


Was the defendant shipowner 

negligent as alleged by the 

plaintiff? Yes 
[“Yes” or “No’’] 

If your unanimous finding and 

answer to Interrogatory (1) 

above is “Yes”, was the negli- 

gence of the defendant ship- 

owner a proximate cause of 

any injuries sustained by the 

plaintiff? Yes 
[“Yes” or “No”’} 
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(3) At the time of the accident, 
was the conveyor between A 
and B decks in an _ unsea- 
worthy condition; that is to 
say, was it then and theze ‘ot 
reasonably suitable and fit fc: 
the use intended? Yes 
[“Yes” or “No”’] 


(4) If your unanimous finding 
and answer to Interrogatory 
(3) above is “Yes”, was the 
unseaworthy condition of the 
conveyor a proximate cause of 
any injuries sustained by the 
plaintiff? Yes 
[“Yes” or “No”’] 
(5) At the time of the accident, 
did the use or operation of 
the conveyor render it in an 
he unseaworthy condition? Yes 


(6) If your unanimous finding and 
answer to Interrogatory (5) 
above is “Yes”, was such un- 
seaworthy condition a proxi- 
mate cause of aay injuries 


sustained bh, the plaintiff? Yes 
(“Yes” or “No’’] 
For Pltf. $75,000 


March 13, 1975. 


Foreman of the Jury 
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Piarr, Di: 


Plaintiff sued the defendant, Rudolf A. Oetker (‘‘Oet- 
ker”), who owned the 8.8. Polarstein (the “Vessel’), 
for injuries sustained while he was working as a long- 
shoreman unloading a cargo of bananas from such Ves- 
sel when the same was berthed at Pier 42 East River, 
New York, on January 15, 1970. 

The Vessel filed a third-party complaint against Bay 
Ridge Operating Co., Inc. (“Bay Ridge”) and Standard 
Fruit & Steamship Co. (“Standard Fruit”) alleging in 
the case of Bay Ridge a breach on its part of its war- 
ranty to perform its services as a stevedore (plaintiff’s 
employer) in a reasonably safe, proper, careful, prudent 
und workmanlike manner, as well as affirmative negli- 
gence and fault and as against Standard Fruit negligence 
and breach of duty to supply reasonable safe, fit and 
seaworthy materials and conveyor equipment and tools. 

Bay Ridge cross-claimed against Standard Fruit alleg- 
ing negligence and breach of agreement to provide the 
Vessel with safe, proper, fit and seaworthy equipment 
and tools, and counterclaimed against the Vessel alleging 
negligence, breach of warranty of seaworthiness and 
breach of the express and implied terms of its contract 
with Bay Ridge. Standard Fruit in turn has cross- 
claimed for indemnification against Bay Ridge. 

Standard Fruit owned, and furnished to the Vessel and 
Bay Ridge, the conveyor equipment used aboard the 
Vessel on January 15, 1970 to unload the banana boxes. 

Bay Ridge was working aboard the Vessel on January 
15, 1970, pursuant to a stevedore contract with Standard 
Fruit dated December 1, 1969. 
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Bay Ridge installed, rigged, unrigged, repaired and 
maintained the conveyor equipment aboard the Vessel, 
including the operation and control of the conveyor equip- 
ment. 

Plaintiff was lawfully aboard the Vessel as an em- 
ployee of Bay Ridge on January 15, 1970, engaged in 
the performance of electrical maintenance work at about 
10:50 p.m. on that date. 

The reasonable value of the medical treatment pro- 
vided for plaintiff as a result of his alleged accident and 
injuries sustained was $2,184.98. 

On January 15, 1970, about 10:30 p.n., the plaintiff, 
an electrical maintenance man, was working in the hold 
or oa “D” deck in the #2 hatch disconnecting a conveyor 
when he was struck on the upper portion of his body 
by a box of bananas which fell from a poiat on a con- 
veyor roller between B and A decks. 

At that time identical conveyor belts had been in- 
stalled from D deck to C deck and from C deck to B deck 
and belts identical to one another had also heen installed 
along the B, C and D decks and a similar conveyor belt 
had been installed from B deck to A deck: all for the 
purpose of conveying banana boxes from I) deck up and 
off the vessel at a point on the A deck. 

The conveyors between the lower three decks had side 
rails approximately 314 to 414 inches high and the con- 
veyor from B deck to A deck had side rails approxi- 
mately 214 to 3 inches in height. 

The use of such different conveyors from B deck to A 
deck was, and had been for many years, apparently 
standard practice in the unloading of Standard Fruit’s 
banana boxes. 

Some months before the accident Standard Fruit had 
started using a new type of box known as a “Zulu” which 
was higher (by about 4 inches) and shorter than the old 
boxes used to crate and ship bananas. According to the 
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testimony, during the day of January 15 the longshore- 
men had been unloading the old type boxes and around 
6:30 to 7:00 o’clock in the evening the new type box 
(Zulus) started to come up the conveyors. 

Standard Fruit and the Vessel, of course, knew that 
the taller boxes (the Zulus) were stowed in the lower 
decks of the Vessel and would be conveyed over the 
equipment which had been supplied by Standard Fruit 
and used for many years. 

The operator (Jackson) of the conveyor between B 
deck and A deck testified that at some unspecified time 
before the accident a “mate” of the vessel was there at 
his station when a box fell from the conveyor into the 
hold apparently without injury to anyone. The mate, 
after observing this incident, left the scene without com- 
ment. 

Fifteen minutes before the accident a “mate” of the 
vessel came to a point beside Jackson and the boxes got 
hung up on the conveyor belt between the B deck and 
the A deck. The mate asked Jackson whether a man was 
not supposed to be stationed at the point on the B deck 
where the conveyor turned to rise to the A deck; there 
was none there at the time to prevent the “hangup”. 
Again, after ohservine this incident, the mate left the 
scene without any action or comment. 

Following the mate’s departure “the same thing hap- 
pened” and, after the operator of the conveyor from B 
deck to C deck had “straightened” up the boxes again, 
Jackson started the belt again, it “jumped”, the boxes 
started to tumble and one fell over the side of the con- 
veyor, went down the hatch and struck the plaintiff work- 
ing below on the D deck. 

The testimony further showed that gocd and normal 
practice required that there be two (not one) longshore- 
man on B deck, one the operator of the conveyor from 
B deck to A deck. The latter was the person missing 
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C to B deck and the other a “guider” for the boxes at 
the turning point from B deck to A deck. The iatter 
was the person missing both shortly before and at the 
time of the accident. 

The plaintiff argued to the jury that the defendant was 
negligent in that: 


1. the defendant knew or should have known that 
the side rails on the conveyor from B deck to A 
deck were inadequate to contain the larzer boxes 
of bananas (the Zulus) being conveyed from the 


B deck to the A deck. 


) 


2. the defendant knew or should have known that 
the operation was being conducted by insufficient 
personnel in that there was no longshoreman sta- 
tioned at the turning point of the conveyor on B 
deck where it turned and rose to the A deck. 


3. the defendant knew or should have known 
that no nets were in use below the conveyor in 
question, and 


4. the defendant knew or should have known that 
the longshoremen were not wearing hard hats. 


The plaintiff also argued to the jury that the Vessel 
was unseaworthy in essentially the same respects, namely, 
1) inadequate side rails on the B to A deck conveyor, 
2) insuflicient personnel and no longshoreman stationed 
at the turning point of the conveyor on the B deck, 3) no 
safety nets and 4) no hard hats. 

Defendant’s expert, Paul J. Keeler, testified that the 
practice in the industry did not require nets or hard hats 
to be used in cireumstances such as existed in the ease 
at bar and that neither of them were ever used in such 
eases. While the Safety and Health Regulations for 
Longshoring provide for the use of nets when two gangs 
are working in the same hatch on different levels and 
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the use of hard hats under certain conditions, the Court 
is not persuaded that the use or lack of use of hard 
hats was a contributing factor herein or that the provi- 
sion for the use of nets where there was a “gang” operat 
ing in an upper deck has any application to the facts 
herein. 

In resonse to special interrogatories, the jury found 
the shipowner negligent as alleged by the plaintiff and 
that such negligence was a proximate cause of the plain- 
tiff’s injuries. The jury also fornd that the conveyor 
between the B deck and A de. < was in unseaworthy con- 
dition in that it was not reasonably suitable and fit for 
the use intended and that such unseaworthiness was a 
proximate cause of the plaintiff’s injury and further that 
the use or operaticn of the conveyor rendered it in an 
unseaworthy condition which was a proximate cause of 
the plaintiif’s injuries. 

The Court sustains the jury’s verdict and the jury’s 
answers to the special interrogatories. 

The Court further finds that the third-party defend- 
ant, Standard Fruit, knew or should have known that the 
taller or Zulu banana boxes were stowed in the lower 
hold of the Vessel and that the side rails on the cor 
veyor customarily used from B deck to A deck were in- 
adequate to contain the taller boxes being transported on 
the conveyor from the B deck to the A deck. It is un- 
disputed that the conveyors themselves were owned and 
furnished to the other defendants by Standard ¥ruit 
for nse in the unloading operation. Such negligence on 
the part of Standard Fruit in providing the other de- 
fendants with unseaworthy equipment was one of the 
proximate causes of the accident and plaintiff’s injuries. 

Under Cooper Stevedoring Company, Inc. v. Fritz 
Kopke, Inc., et al., 417 U. S. 196, 94 S. Ct. 2174 (1974), 
Standard Fruit is, together with the Vessel, a joint tort- 
feasor against whom contribution may be had since it is 
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not immune from tort liability by statute. See also Hale- 
yon Lines v. Haenn Ship Ceiling & Refitting Corp., 342 
U. S. 282, 72 S. Ct. 277 (1952). 

As was also true in the Kopke case, the Court finds 
“it diffieult from the evidence to ‘evaluate exactly the re- 
sponsibility between the shipowner on the one hand and 
[Standard Fruit] on the other’”. The Court will, there- 
fore, divide the liability equally between the Vessel and 
Standard Fruit. 

The Vessel interposed a cross-claim over against the 
third-party defendant, Bay Ridge, and it claims indeim- 
nity from Bay Ridge for breach of its warranty of work- 
manlike performance. 

Defendant, Bay Ridge, argues that there was action 
or inaction on the part of the shipowner which prevented, 
hindered or seriously handicapped the stevedore in per- 
forming a workmanlike job which preeludes the ship- 
owner’s claim for indemnity. (See Conceicao v. New 
Jersey Export Mar. Carpenters, Inc., 508 ¥. 2d 437 [2d 
Cir. 1974]). The “inaction” by the mate of the vessel when 
he observed a banana box fall into the hold and the ab- 
sence of a longshoreman on B deck at the turning point 
of the conveyor from B deck to A deck shortly before a 
hanana box fell on the plaintiff was not, in the opinion 
of the Court, such as would “prevent, hinder or seriously 
handicap” Bay Ridge in performing a workmanlike job. 
There is no question but that the absence of Bay Ridge’s 
longshoreman from his station at the turning point was 
negligence and rendered the conveyor unseaworthy and 
was one of the proximate causes of the accident and 
plaintiff’s injuries herein. 

In the Conceicao case, supra, the test for the allowance 
for indemnity in this type of case was set forth in the 
following language (508 F. 2d at page 443): 


“* * * The allowance or disallowance of indem- 
nity in this type of case depends upon a balance 
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or interplay of the doctrines of unseaworthiness, 
negligence and breach of the implied contract of 
workmanlike performance that Judge Clark, in the 
leading case of DeGioia v. United States Lines 
Company, 304 F. 2d 421 (2d Cir. 1962), stated as 
follows, at p. 426: 


The function of the doctrine of unseaworthiness 
and the corollary doctrine of indemnification is 
allocation of the losses caused by shipboard in- 
juries to the enterprise, and within the several 
segments of the enterprise, to the institution or 
instutions most able to minimize the particular risk 
involved. 

This test was approved and applied by the 
Supreme Court in Italia Societa v. Oregon Steve- 
doring Co., Inc., 276 U. S. 315, 324-325, 84 S. Ct. 
748, 11 L. Ed. 2d juz (1964).” 


It is clear that the party in this case most able to 
minimize the risk involved insofar as the insufficiency 
and absence of longshoremen were concerned, was Bay 
Ridge. 


Under the circumstances, the Vessel is entitled to full 
indemnity from the defendant Bay Ridge for its portion 
of the damages plus attorneys fees. Ryan Stevedoring 
Co., Ine., v. Pan-Atlantic Steamship Corporation, 350 
U. S. 124, 76 S. Ct. 232 (1956). 

3ay Ridge and Standard Fruit have further interposed 
cross-claims against each other, both claiming the right 
to indemnification from the other, and the third-party 
defendant, Bay Ridge, has interposed a counterclaim 
against the shipowner claiming a right of indemnifica- 
tion from him. These cross-claims and counterclaim 
must be dismissed. Standard Fruit’s action and inaction 
with respect to the inadequate and unseaworthy conveyor 
was such as to prevent, hinder or seriously handicap the 
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stevedore in performing a workmanlike job and Bay 
Ridges action or inaction with respect to the insuffi 
ciency of a longshoreman on B deck to guide the banana 
boxes on the conveyor was such as to preclude it from 
any right to indemnification. 

Under the test prescribed by the Conceicao decision, 


tpra, the result is the same since Standard Fruit was 


the party most able to minimize the particular risk in- 
volved insofar as the conveyors were concerned and, as 
indicated above, Bay Ridge was such party insofar as 
the insufficiency or absence of longshoremen were con- 
cerned. 

If the parties are unable to agree upon defendant's 
attorneys fees, affidavits in support thereof and in oppo 
sition theretu should be submitted within twenty (20) 
days of the date of this Order 


So Ordered. 
THOMAS C. PLATT 
U.S.D.J. 
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This action came on for trial before the Court and a 
jury, Honorable Thomas C. Platt, United States Dis 
trict Judge, presiding, and the Court having instructed 
the jury to find a special verdict and also to make an 
swer to certain interrogatories, and the jury having duly 
rendered a verdict and having made answer to said inter 
rogatories, and the Court in its Opinion, filed on May 
9, 1975, having sustained the jury’s verdict and the jury’s 
answers to the special interrogatories, and the Court 
having made further findings of fact, it is 


OrpereD and ApJu %ep that the plaintiff, Michael Cas- 
tellano, recover of the defendant, Rudolf A. Oectker, 
“Polarstein”, the sum of $75,000, with interest from March 
13, 1975, by stipulation, and his costs of the action, and it 
is further 


OrpvERED and ApjupGep that the defendant and third 
party plaintiff, Rudolf A. Oetker, recover of the third 
party defendant, Standard Fruit & Steamship Co., the 
sum of $37,500 together with interest thereon and one half 


the sum to be taxed as costs in favor of the plaintiff, 
Michael Castellano, against the defendant and third-party 
plaintiff, and it is further 


OrxperReED and ApJsupcre that the defendant Rudolf A 
Oetker, “Polarstein”, be fully indemnified by the third- 
party defendant, Bay Ridge Operating Co., Inc., for its 
portion of the damages (to wit $37,500) together with 
interest thereon plus attorneys’ fees and costs, allocable 
thereto (or 50% thereof) and it is further 


© perep and Apsupcep that the cross-claims interposed 
by the third-party defendants Bay Ridge Operating Co. 
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Inc. and Standard Fruit & Steamship Co., against each 
other, and the counterclaim of Bay Ridge Operating Co. 
Ine. interposed aga:iist the shipowner, Rudolf A. Oetker, 
are dismissed 


Dated: Brooklyn, New York 
May 20, 1975 


LEWIS ORGEL 


Clerk 
By: THomas B. CostELLo 
" Chief Deputy Clerk 


4 Approved: 


Tuomas C. Piatt 
U.S.D.I. 
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Thst since the filing of the judgment in this matter 
on May 21, 1975 the attorneys for the defendant and 
third-party plaintiff have come to an agreement with the 
attorneys for the third-party defendant, Bay Ridge Oper- 
ating Co., Inc. and third-party defendant, Standard Fruit 
& Steamshin Co., as to counsel fees and disbursements 
and they have agreed that the counsel fees and disburse- 
ments payable by the third-party defendants to the de- 
fendant and third-party plaintiff shall be in the sum of 
$7500.00 and that the third-party defendant, Bay Ridge 
Operating Co., Inc. and third-party defendant, Standard 
Fruit & Steamship Co. equally pay $3750.00 to the de- 
fendant and third-party plaintiff and, it is 


OrperED and Apsupcep that the defendant and third- 
party plaintiff, Rudolf A. Oetker, recover from the third- 
party defendants, Bay Ridge Operating Co., Ine. and 
Standard Fruit & Steamship Co. the sum of $7500.00 to 
be paid equally by both third-party defendants, and it is 


FurrHer Orperep that this judgment for the counsel 
fees and costs be attached to and considered part of the 
original judgment heretofore entered May 21, 1975 


Dated: Brooklyn, New York 


Clerk 


Chief Deputy Clerk 


Approved: 


U.S.D.J. 


248a 
Notice of Appeal—Standard Fruit. 
[Same Tir.e.] 


SIRS: 


Please Take Notice that Third Party Defendant Stand- 
ard Fruit & Steamship Co. does hereby appeal to the 
Court of Appeals, Second Circuit from a jud. ment entered 
in the office of the clerk of the within court granting 
judgment to the defendant and _ third party plaintiff 
Rudolf A. Oetker against Third Party defendant Stand- 
ard Fruit & Steamship Co. in the sum of $37,500.00 to- 
gether with interest thereon and one half of the sum to 
be taxed in favor of the plaintiff Michael Castellano, 
against the defendant and third party plaintiff, and any 
and all sums allocahle to attorneys fees and costs, as 
may he taxed to Third Party Defendant Standard Fruit 
and Steamship Co., and Third Party Defendant Standard 


Fruit & Steamship Co. further appeals from th: judg- 
ment entered in favor of plaintiff Michael Cas‘ollano 
against defendant and Third party plaintiff Rudolf A. 
Oetker in the sum of $75,000.00 with interest thereon 
from March 13, 1975, ad from each and every part 
thereof, and on the fcrounds of excessiveness, and on 
questions of faet and law. 


Dated: Brooklyn. New York 
May 23, 1975 


Yours ete., 


SERGI & FETELL 
Counsel to John J. Langan, HMsq. 
Attorneys for Third Party De. 
fendant Standard Fruit «& 
Steamship Co. 
Lester . Ferrer 
A Member of the Firm 
Office and P. O. address 
44 Court Street 
Brooklvn, N. Y. 1120) 
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Notice of Appeal of Bay Ridge Operating “o., Inc. 


Te: 
Irving B. Bushlow, Esq. 
Attorney for Plaintiff 
No. 26 Court Street 
Brooklyn, New York 11201 


Cichanowicz & Callan, Esqs. 
Attorneys for Defendant and 
Third Party Plaintiff 
No. 80 Broad Street 
New York, New York 10004 


Sergi & Fetell, Esqs. 

Attorneys for Third Party 
Defendant, Standard Fruit 
No. 44 Court Street 

Brooklyn, New York 11201 
Clerk 
United Scates District Court 
Eastern District of New York 
Cadman Plaza 
Brooklyn, New York 
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SIRS: 


Please Take Notice that third party defendant, Bay 
Ridge Operating Co., Inc., hereby cross appeals to the 
United States Court of Appeals for the Second Circuit 
from the judgment entered in two (2) parts on May 2l1st, 
1975 and on June 11th, 1975, which provided in the first 
part thereof, dated May 20th, 1975, that the plaintiff re- 
cover from the defendant and third party plaintiff the 
sum of $75,000., with interest from March 13th, 1975, with 
costs, and that the said defendant and third party plain- 
tiff recover from each of the third party defendants the 
sum of $37,500. with interest, attorneys’ fees and costs, 
as set forth therein, and dismissing the cross claims and 
counter-claim, and which provided in the second part of 
said judgment, dated June Gth, 1975, that the defendant 
and third party plaintiff recover from the third party 
defendants the sum of $7,500. as counsel fees, to be paid 
equally by the third party defendants, and which second 
part is captioned “Addendum To Judgment” and states 
that it is “to be attached to and considered part of the 
original judgment heretofore entered May 21, 1975”. 


Dated: New York, New York 
June 16th, 1975. 


KIRLIN, CAMPBELL & KEATING 
By Roperr P. Harr 
A Member of the Firm 
Attorneys for Third Party De- 
fendant, Bay Ridge 
No. 120 Broadway 
New York, New York 10005 
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Notice of Appeal—Standard Fruit 


To: 


Irving B. Bushlow, Esq. 
Attorney for plaintiff 
26 Court Street 
Brooklyn, N. Y. 11201 


Kirlin, Campbell & Keating, Esqs. 
Attorneys for 3rd party defendant 
Bay Ridge Operating Co. Ince. 
120 Broadway 
New York, N. Y. 


Chicanowicz & Callan, Esqs. 
Attorneys for defendant 
Rudolf A. Oetker, 
80 Broad Street 
New York, N. Y. 


Clerk: 
United States District Court 
Eastern District of New York 
Cadman Plaza 
Brooklyn, N. Y. 
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Notice of Protective Cross-Appeal by Defendant and 
Third-Party Plaintiff Rudolf A. Oetker. 


[Same Trt te. } 


Sirs: 


Please Take Notice that defendant Rudolf A. Oetker. 
“Polarstein”, hereby appeals protectively to the United 
States Court of Appeals for the Second Cireuit from 
those portions of the judgment filed and entered herein 
on May 21, 1975 that ordered and adjudged that the 
plaintiff, Michael Castellano, recover of the defendant. 
Rudolf A. Oetker, “Polarstein”’, the sum of $75,000.00, 
with interest from March 13, 1975, by stipulation, and 
his costs of the action. 


Dated: New York, New York 


June 12, 1975 
Yours ete., 


CICHANOWICZ & CALLAN 

Attorneys for Defendant and 
Third-Party Plaintiff 

By: Victor D. CicHanowicz 

A Member of the Firm 
80 Broad Street 

New York, New York 10004 

(212) 344-7042 
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Notice of Protective Cross-Appeal by Defendant and 
Third-Party Plaintiff Rudolf A. Oetker 


To: 
Irving B. Bushlow, Esq. 
Attorney for Plaintiff 
26 Court Street 
Brooklyn, New York 11201 


Kirlin, Campbell & Keating, Esqs. 
Attorneys for Bay Ridge 
120 Broadway 
New York, New York 10005 


Sergi & Fetell, Esqs. 
Attorneys for Standard Fruit 

44 Court Street 
Brooklyn, New York 11201 


Clerk: 
United States District Court 
Kastern District of New York 
Cadman Plaza 
Brooklyn, New York 


THE UNITED STATES COURT OFAPPEALS FOR THE SECOND CIRCUIT 


CASTELLANO 


V 


OETKER, 


\ AFFIDAVIT 
/ OF SERVICE 


Strate or New York, 


County or New York, 8s: 


AFRIM HASKAJ being duly sworn, 

: ‘ klyn, 

deposes and says that he is over the age of 21 years and resides at 1481 42nd ar Bklyn, | 
21st day of april, 1976 PTEX 


he served the annexed appendix upon 


brief of third party defendant - appellant Standard Fruit Co 
Exhibit Volume 


That on the 


Kirlin Campbell & Keating, attorneys for Bay Ridge Op Co, 120 broadway, NY, NY 


Cichanowicz & Callan, attorney s for Rudolph A Oetker, 80 Broad street, N.Y,N.Y 


Irving B, Bushkow, attorney for the plaintiff-appellee, 26 court street, NY, NY 


in this action, by delivering to and leaving with said attorneys 
three copies each of the brief and appe ndix and tROROCKINEX KOPIEK MO MIO kerooke x 
one copy each of the Exhibit volume 
DeponentT Furtuer Says, that he knew the persons so served as aforesaid to be the persons 
mentioned and described in the said action. 


Deponent is not a party to the action. 


2lst 
Sworn to before me, this 


day of 4 ey we ceeeney ROME al ender sie ' bate 9 icdnbebaihpetnaaiaahiiigde 


: ad e . 
Yin wW. Me Vs ; 
wae Public, State of ‘Mew York 
©. 4509705 


Qualifi ed in Hot a Coun 
\ehioe Expires Mareh 20, 17 7 


